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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.) , the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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(No. 12,066) 


In re JEROME KLOCKER and ROBERT RADER, d/b/a BLUE VALLEY 
DairY. AMA Docket No. M 76-4. Decided October 22, 1968. 


Withdrawal of petition 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER AUTHORIZING WITHDRAWAL 


In this proceeding under section 8c(15) (A) of the Agricultural 
Adjustment Act (1933), as reenacted and amended by the Agri- 
cultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seqg.), counsel for petitioners, in 
effect, requested permission to withdraw the petition filed herein 
and respondent does not object to such withdrawal. Accordingly, 
the petition filed in this proceeding is hereby considered with- 
drawn. 
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COURT DECISION 


VAUGHN-GRIFFIN PACKING COMPANY v. ORVILLE FREEMAN, Sec- 
retary of Agriculture. September 20, 1968. 


UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 


YOUNG, District Judge. 
OPINION 


This case concerns and vitally affects the federal controls of 
marketing of fresh Florida grapefruit grown in what is termed 
(and hereinafter explained) as the Interior District of Florida. 
A brief history of those controls and the background of this case 
is necessary for the disposition of the issues before this Court. 


After due notice a hearing was held on June 28, 1965 in the 
auditorium of the Florida Citrus Mutual Building at Lakeland, 
Florida, before Agriculture Department Hearing Examiner, G. 
Osmond Hyde, on a proposed Marketing Agreement and Order 
regulating, pursuant to 7 U.S.C. 601-674, the handling of grape- 
fruit to be grown in the Interior District of Florida. Thereafter, 
in the October 22, 1965 Federal Register, Volume 30, No. 205, 
there appeared a notice of the recommended decision of the 
Hearing Examiner and of an opportunity to file written excep- 
tions with respect to the proposed Marketing Agreement and 
Order. No exceptions were filed and the November 13, 1965 Fed- 
eral Register, Volume 30, No. 220, carried the decision and ref- 
erendum Order with respect to the proposed Marketing Agree- 
ment and Order No: 913. The December 9, 1963 Federal Register, 
Volume 30, No. 237, carried Order No. 913 in full and final form. 


The purpose of the Marketing Order is to permit the Secretary 
of Agriculture of the United States (hereinafter “Secretary” ) 
to limit the volume of fresh grapefruit shipped from the Interior 
District during a particular week. According to those proponents 
of the measure who testified at the initial hearing, such volume 
control would prevent glutting of the fresh grapefruit market in 
the north and thereby causing a plummeting of prices. A further 
consequence of such glutting would be that because the fresh 
grapefruit market could not absorb all of the fresh fruit available 
an additional load would be placed on the processing market 
(single strength canned juice and frozen concentrate) which 
would, in turn, cause a drop in the price paid by processors. The 
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Order provided that for the first season of control (1965-66) 
there could only be an aggregate of six controlled weeks, that 
during the second season (1966-67) there could only be an aggre- 
gate of eight controlled weeks, and that in subsequent seasons 
there could only be an aggregate of ten weeks of control during 
any one season. The weeks of control could but did not have to 
be, consecutive. 


Order 913 (hereinafter “Order’’) applies only to grapefruit 
grown in the “Interior District” of Florida which includes all 
of the area of Florida south of the Suwannee River less the 
easternmost counties of the state comprising what is known as 
the Indian River District (which latter area is under a separate, 
earlier promulgated Marketing Order). The Interior District 
therefore runs from Columbia County in the north to Collier, 
Monroe and Dade County in the south. 


The Order established an Interior Grapefruit Marketing Com- 
mittee whose members and alternates are provided by the Order 
to be the same persons who are members and alternates of the 
Growers Administrative Committee and Shippers Adversary 
Committee selected under Order 905 (regulating grades and 
sizes of Florida fruit) whose residence and principal place of 
business are in the Interior District. 


Upon a recommendation of 75 per cent of the Committee for 
regulation of volume of fresh fruit for any week, the Secretary 
may limit the quantity of grapefruit which may be handled dur- 
ing a specified week. Each person who desires to handle grape- 
fruit is required to secure from the Secretary each season a pro- 
rate base and thereafter during any weeks in that season in which 
volume control is put into effect a handler is given an allotment 
based upon such prorate base. The allotment of a handler of the 
total quantity allowed to be shipped in a controlled week is that 
portion of the total which is equal, in terms of percent, to the 
percentage that such handler’s prorate base is of the aggregate 
of the prorate bases of all the handlers. 


A handler is defined as a person who handles grapefruit in 
fresh form or keeps grapefruit to be so handled by selling or 
transporting grapefruit in the current of commerce between the 
Interior District and any point outside thereof. 


Vaughn-Griffin Packing Company (hereinafter “Vaughn- 
Griffin”) did not contest the promulgation of the Order at the 
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initial hearing or during any of the steps leading to its final 
adoption. But in January 1967 Vaughn-Griffin filed its petition 
with the Secretary pursuant to 7 U.S.C. 608c(15) (A) alleging 
the Order was not in accordance with the law and praying for 


its revocation or modification. 





Thereafter the petition tread its lengthy way along the statu- 
tory administrative route. An evidentiary hearing was held in 
April 1967 before a Department of Agriculture Hearing Exam- 


iner; briefs were filed; in October 1967 the Examiner’s Recom- 


mended Decision was issued adverse to petitioner who filed ex- 


ceptions; oral arguments were had before the Department’s 
Judicial Officer in Washington, D. C. in December 1967—on 
January 29, 1968 came the decision of the Judicial Officer ad- 


verse to petitioner with an Order denying and dismissing the 


petition. Pursuant to the provisions of 608c(15)(B) Vaughn- 


Griffin filed the Bill of Equity in this case on February 15, 1968 
in the Ocala Division of the Middle District of Florida. The filing 
was timely and this Court has jurisdiction (Vaughn-Griffin has 


its principal place of business in Lake County, Florida, one of 
the counties in the Ocala Division, and, by stipulation of counsel, 


this case was transferred to the Orlando Division). Each party 
seeks a summary judgment in its favor and oral arguments were 


heard September 3, 1968. 
In addition to the arguments and briefs directed to the op- 


posing motions for summary judgment, this case has required— 
and received—this Court’s review and consideration of the vol- 


uminous record of transcripts, exhibits, pleadings and briefs 
from the proceedings before the Secretary. The plaintiff does 


not challenge here the constitutionality of the Agricultural 
Marketing Act nor does it—or could it—seek a trial de novo 


before this Court. Section 608c(15) (B) provides judicial review 
may be had by an aggrieved handler in any U. S. District Court 
in which such handler is an inhabitant or has his principal place 
of business, that the jurisdiction of such Court is to review in 
equity the Secretary’s ruling with such review limited to a de- 
termination of whether the Secretary’s ruling is in accordance 
with the law. 


Of significance in this case is the fact that Vaughn-Griffin is 
not only a handler of fresh grapefruit but is also a grower of most 


of the fruit it handles. 
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The record of Vaughn-Griffin’s petition before the Secretary 
discloses a general dissatisfaction by Vaughn-Griffin witnesses 
with the compulsory marketing procedure. But neither the need 
nor the desirability of the Order may be litigated here. The sole 
yardstick of judicial review is: Was the Secretary’s ruling deny- 
ing and dismissing Vaughn-Griffin’s petition in accordance with 
the law? Disregarding any issues of need or desirability, then, 
the basic remaining issues may, by a process of distillation of 
the pleadings, briefs and arguments, be categorized as follows: 


I. That there were not sufficient signed Marketing Agree- 
ments as required by the Act. 


II. That under the authority of the Order the Secretary has 
controlled the volume of fresh fruit shipments for various 


weeks prior to January of a season although the Order 
and the evidence in support of it contemplated only con- 


trols during a season in the weeks following January 1 of 
each year. 


III. That the method prescribed by the Order for the issuance 
of a prorate base to a new handler is not in accord with 
the law and is discriminatory as to old handlers. 

IV. That the initial base period for the determination of pro- 
rate bases for old handlers is not representative as re- 
quired by the Act. 

V. That the method prescribed by the Order for the issuance 
of a prorate base to an old handler is not equitable as 
required by the Act. 

VI. That the procedure for the selection of Committee members 


results in a control of the determination of volume ship- 
ments by large handlers to the detriment of small 


handlers, 


Each of these issues will be considered and discussed separate- 
ly. 


I, 


The threshold question, of course, is whether a sufficient num- 
ber of Marketing Agreements had been reached by the Secretary 
with handlers to permit the Order to become effective pursuant 
to 7 U.S.C. 608c(8). That section requires that no Order issued 
under the Marketing Act shall become effective until the handlers 
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“of not less than 50 percentum of the volume of commodity or 
product thereof covered by such Order which is produced or 
marketed within the marketing area have signed a Marketing 
Agreement, entered into pursuant to Section 608b of this Title 
which regulates the handling of such commodity or product in 
the same manner as such Order. . .” Plaintiff contends that this 
requirement was not met. 


In the 1964-65 season there were produced in the Interior Dis- 
trict of Florida some 23,300,000 boxes of grapefruit of which 
approximately 8,311,000 boxes were shipped in fresh form. Sign- 
ed Marketing Agreements were obtained from handlers of 
5,527,116 boxes of Interior District grapefruit shipped in fresh 
form during the 1964-65 season. If the Act requires a Marketing 
Agreement with the handlers of not less than 50 percent of all 
grapefruit grown in the Interior District, then the requirements 
of the Act have not been met; on the other hand, if the Act con- 
templated Marketing Agreements with only the handlers of not 
less than 50 percent of the fruit shipped in fresh form, then the 
requirements of the Act have been met as to this issue. It is the 
conclusion of this Court that the commodity or product covered 
by the Order is grapefruit shipped in fresh form, and that, 
therefore the 50 percent requirement applied only to the volume 
of fruit shipped in fresh form. So it was not necessary for the 
Secretary to secure Marketing Agreements from the handlers of 
50 percent of all grapefruit and he did get a sufficient number 
to comply with the requirement of the statute. 


II. 


The plaintiff’s next point of attack concerns the controls which 
have been placed in effect and which, unless held illegal, will 
possibly be effected again for weeks during a shipping season 
prior to January 1. The plaintiff is correct that the evidence ad- 
duced at the hearing commencing on June 28, 1965 concerned 
a need for volume control only during the period following Janu- 
ary 1st of each season. For example, Robert W. Rutledge, Execu- 
tive Vice President of Florida Citrus Mutual, testified (page 20, 
June 28, 1965 transcript) : 


“Early in the season our state maturity laws effectively 
limit shipments and generally the demand for fresh grape- 
fruit is good during the months of November and December, 
however, the months of January, February and March are 
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usually heavy shipping months and there are weeks when 
fruit prices are unnecessarily depressed because of unusually, 
or most of the time, unnecessary, heavy shipments. It is 
during these three months and possibly during early April 
that we believe such a limited program of volume control of 
interior fresh grapefruit shipments would be most effective. 
It is true that during these critical months just a few too 
many cars of fresh grapefruit shipped in any one week can 
and usually does seriously threaten and endanger the mar- 
ket.” 


Plaintiff contends that the notice in the Federal Register of 
the proposed Marketing Order included by reference all of the 
evidence at the Lakeland hearing and that neither the evidence 
nor the contents of the proposed Order gave any indication of 
an intention to permit the Order to include within the scope of 
controls weeks prior to January 1. While, as noted above, the 
evidence was directed toward the need for controls in the weeks 
of January, February, and March and possibly during April of a 
season, nevertheless there was no evidence nor is there any pro- 
vision in the Order or proposed Order indicating that the controls 
could not be imposed during a week prior to January 1. The evi- 
dence favorable to the proposed Order supported the idea of a 
control where necessary to prevent catastrophic over-shipments 
but the fact that subsequent circumstances might—as they ap- 
parently have—establish a need for controls prior to January 1 
was not precluded by the Order. This attack of the plaintiff is 
actually not directed against the Order itself but against the ac- 
tions of the Secretary pursuant to the Order, but this Court finds 
and holds that the Order and the notices given in connection with 
it do not preclude the imposition of controls for weeks prior to 
January 1 during a season. Neither the plaintiff nor any one else 
was deprived of due notice in this respect. 


III. 


Plaintiff next contends that new handlers are given preferential 
treatment in the manner in which they are given prorata bases 
and that such procedure as set forth in the Marketing Order is 
not in accordance with the law and is discriminatory as to old 
handlers. 7 U.S.C. 608c sets forth certain terms and conditions 
which shall be included in the Marketing Order and on the issues 
covered thereby. Section 608c(6) provides that no other terms or 
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conditions except those set forth in the statute shall be included 
in the Order. Section 608c(6)(C) is the subsection pertinent to 
this issue; it requires that the Marketing Order shall provide for: 


“(C) Allotting, or providing methods for allotting, the 


amount of any such commodity or product, . . . which each 
handler may market in or transport to any or all markets in 
the current of interstate or foreign commerce. . . under a 


uniform rule based upon the amounts which each such handler 
has available for current shipment or upon the amount ship- 
ped by each such handler in such prior period as the Secretary 
determines to be representative, or both, to the end that the 
total quantity of such commodity or product. . . to be 
marketed in or transported to any or all markets in the cur- 
rent of interstate or foreign commerce. . . during any speci- 
fied period or periods shall be equitably apportioned among 
all of the handlers thereof.” 


It is readily apparent from the above quoted language from the 
statute that the Order may provide for an allotment based on the 
amounts which each handler has available or upon past shipments 
or both and upon no other criteria. Section 913.43(e) of the Order 
provides the method for fixing “new handler” prorate bases: 


“Any applicant for a prorate base who has made no ship- 
ments of grapefruit in the season immediately preceding the 
season for which prorate bases are being established, and who 
controls grapefruit and owns or has contracted for the use of 
a packing house or facility to pack such grapefruit, shall be 
considered a new handler. The committee shall compute a pro- 
rate base for such applicant based upon his prior shipments 
of grapefruit, if any, grapefruit under his control, and any 
other factors which, in the judgment of the committee are 
relevant and proper to be used in arriving at an equitable 
prorate base for such handler. For the next succeeding fiscal 
period, the prorate base for such handler shall be the quantity 
of grapefruit shipped by him during the preceding market- 
ing season, and for the second succeeding marketing season, 
his prorate base shall be the seasonal average quantity of 
grapefruit shipped by him during the two preceding market- 
ing seasons.” (Emphasis supplied.) 


It is apparent that Section 913.43(e) of the Order exceeds the 
criteria authorized by 7 U.S.C. 608c(6) (C) for establishing allot- 
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ments. Government counsel cite only Grant v. Benson, 229 F. 2d 
765 (D.C. Cir. 1955), cert. den. 350 U.S. 1015 (1956) as authority 
for the Secretary’s action in this respect. But a reading of Grant, 
supra, fails to disclose support for such a position. 


The provision in Section 913.43 (e) of the Order giving the com- 
mittee authority to use “any other factors” is inconsistent with the 
terms and conditions specified in 7 U.S.C. 608c(6) (C). The latter 
section requires the Order to contain a “uniform rule” for fixing 
allotments. Giving the committee the authority to use, at its un- 
limited discretion, “any other factors” for determining a new 
handler’s prorate base is inconsistent with the statutory mandate, 
and therefore not within the ambit of 7 USC(c) (7) (D).1 


Such lack of uniformity has been shown by the practice under 
the Order. The evidence adduced before the Hearing Examiner 
on plaintiff’s petition revealed the committee had no fixed rules 
for fixing prorate bases for new handlers. Mr. Frank Seymour, 
manager of the Interior Grapefruit Marketing Committee, testi- 
fied, in part, as follows: 


“Q All right. Now do you know what the formula is for 
determining the basis for a new handler? 


A No, sir. I wish I knew a formula for determining the 
base of a new handler. 


* * * 


Q Well, does anybody know how a new handler’s basis is 
determined? 


A Well, no two new handlers are alike. Therefore, you 
could not give an answer to that question. There is no 
one way of doing it. There is no formula. It’s based on 
all the factors that are pertinent to that particular 
handler. 


e 8 &” (Tr. 178-174) 
As was said in Brannan v. Stark, 342 U.S. 451, 456 (in refer- 


ence to a milk-marketing order), “Without support in the words 
of the statute the challenged provisions must fall. . . .” 


In addition to claiming the method for issuance of a prorate 
base to a new handler is contrary to the statute, plaintiff con- 


1. 7 U.S.C. 608(c)(7)(D) provides for a Marketing Order to contain terms and ¢onditions 


“incidental to and not inconsistent with, the terms and conditions specified in Subsections 
(5)-(7) of Section 608. 
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tends it is discriminatory as to old handlers. Whereas a new 
handler gets a prorate base under the Order from grapefruit 
under his control, among other factors, the fixing of a prorate 
base for an old handler eliminates any consideration of the 
amount of fruit under the old handler’s current control and rests 
entirely on the record of past shipments. Again from the record, 
Mr. Frank Seymour testified : 


“Q So we have an inflexible rule for old handlers that isn’t 
in any way related to their needs or the quantity of 
fruit they have got to meet, whereas with new handlers 
there is no determinable formula for computing their 
basis; is that right, sir? 


A I would say that’s right, yes, sir.” (Tr. 174) 


Such difference in the treatment of handlers does not provide 
the “uniform rule” required by 7 U.S.C. 608c(6) (C). Govern- 
ment counsel argues that since a new handler has no past history 
of shipments no rule requiring absolute uniformity could include 
consideration of past shipments so that such uniform rule would 
eliminate past history as a possible standard as contemplated by 
the statute. Without suggesting what course should be taken, 
the argument fails to consider the procedure adopted by the 
Secretary as set forth in Secretary of Agriculture v. Central Roig 
Refining Company, 338 U.S. 604 (1950) where past marketing 
and ability to market were given equal weight as to all refiners. 


Due process requires equal application of the law except 
where based upon reasonable classification. For the purpose of 
determining a current allotment there is no reasonable distinction 
between an old handier and a new handler which would justify 
issuing allotments upon two entirely different standards. In this 
case Vaughn-Griffin complains, without contradiction, that a new 
handler with less available fruit than Vaughn-Griffin was able 
to secure a larger prorate base because of the difference in stand- 
ards used to determine such bases. Therefore, not only the provi- 
sion allowing the committee to use “any other factors” must fall, 
but the entire Section 913.43(e) of the Order must fall as viola- 
tive of due process. 


IV. 


The plaintiff takes the position that the initial base period for 
the determination of prorate bases for old handlers was not rep- 
resentative as required by 7 U.S.C. 608c(6) (C). This contention 
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stems from plaintiff’s claim that a severe freeze in December, 
1962, more seriously affected Vaughn-Griffin groves than many 
other groves. 


Section 913.43(d) of the Order provides the method for com- 
puting a prorate base for an old handler: 


“(d) Each week during the marketing season when volume 
regulation is likely to be recommended, the committee shall 
compute a prorate base for each handler who has made ap- 
plication in accordance with the provisions of this section. 
Except as provided in paragraph (e) of this section, such 
prorate base for each handler shall, for the 1965-66 fiscal 
period, be the quantity of grapefruit shipped by him during 
the preceding marketing season; for the 1966-67 fiscal 
period, be the average during the two preceding marketing 
seasons; and for subsequent fiscal periods, be the seasonal 
average quantity of grapefruit shipped by him during the 
three preceding marketing seasons.” 


Stanley Smith, an employee of the Growers Administrative Com- 
mittee, testified at the promulgation hearing as to the meaning 
and purpose of the various sections of the then proposed Order. 
He explained the reason the bases in the first season of control 
were to be figured on just one prior season. He said (Tr. 140 of 
promulgation hearing) : 


“Usually a Marketing Order like this has a past perform- 
ance basis extending over more than a period of one year, 
usually probably three years, and in the case we have now, 
the freeze in 1962, you go back three years and try to figure 
up bases and it is not quite fair. 


We have got shippers in the northern end that have not 
quite recovered for the past three years. In other words, we 
thought that if you had a base of one year, as we have in 
here, and we limit thatthe first year to six weeks and then 
the second year we have past performance bases based on two 
years, and we limit the regulations to eight weeks, and on 
the third season of operation you will have three years of 
past performance bases which would tend to smooth out any 
inequities or unfairness that might be in the bases and I 
believe that was the reason we came up with the six weeks 
and the eight weeks and the ten weeks. It goes along with 
the past performance of one year, two years or three years.” 
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The determination of the initial base period was delegated by 
Congress to the Secretary. Unless it can be said that his decision 
on this point was not one that a fair-minded tribunal with spec- 
ialized knowledge could have reached, his judgment may not be 
displaced by judicial intervention. Secretary of Agriculture v. 
Central Roig Refining Company, supra. 


The evidence showed that the 1962 freeze was taken into con- 
sideration in fixing the first base period. The action of the Sec- 
retary in its selection is supported by the record; it was not arbi- 
trary or unreasonable. The plaintiff has failed to carry this issue. 


V. 


The plaintiff also argues that the method prescribed by the 
Order for the issuance of a prorate base to an old handler is not 
equitable as required by 7 U.S.C. 608(c) (6) (C). C. V. Griffin, 
President of plaintiff, testified (Tr. 193-221) that in the 1966-67 
season he expected to have approximately 350,000 boxes of grape- 
fruit; that the previous season (1965-66) he had about 200,000 
boxes but because of freeze damage in January, 1966, he had to 
sell most of it to processors. He testified that because of the 1962 
freeze he was prevented from obtaining a prorate base commen- 
surate with the fruit ordinarily available to him and the normal 
capacity of his packing plant (35,000 to 40,000 boxes a week— 
60% grapefruit, 40% oranges). 


The evidence adduced before the Hearing Examiner was virtu- 
ally uncontradicted that the plaintiff (which had hill-top groves) 
suffered greater damage than some other growers (who had lower 
lying or farther south groves) during the 1962 freeze, which 
would, of course, result in a lesser initial prorate base since in 
the plaintiff’s case it primarily ships only its own fruit. In the 
season used to compute the prorate base (1964-65) the plaintiff 
shipped 77,060 boxes of fresh grapefruit at a time when its pro- 
duction was still low because of the 1962 freeze damage, not only 
to the crop of that year but also to the trees. While Vaughn- 
Griffin might have increased its volume of shipments in the 1964- 
65 season by purchasing outside grapefruit and thereby have 
raised its base in the following initial marketing season, it had 
no way of knowing during the 1964-65 season that the Market- 
ing Order would be promulgated in the fall of 1965. 


Mr. Griffin testified that the big purchasers of fresh grapefruit 
tended to purchase solely from the few big handlers who had 
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large allotments (approximately 20,000 boxes a week) because 
the purchaser could be sure that such handlers could fill the 
orders, whereas in dealing with Vaughn-Griffin, even though it 
might have the capacity to fill a 20,000 box order in a week if it 
should develop that controls should be imposed for the week it 
would be limited to the allotment for that week (which ran just 
above 2,000 boxes a week in 1966 and just above 1,500 boxes a 
week in the 1966-67 season). 


Inasmuch as controls are now limited to an aggregate of ten 
weeks and certain provisions are included in the Order for ship- 
ments above a handler’s allotment (in excess of 500 boxes or 10 
percent of the handler’s allotment, whichever is greater, may be 
handled in one week by a handler above his allotment for that 
week, and one handler may borrow an allotment from another 
handler) it cannot be judicially held that the method used for 
determining an old handler’s prorate base is inequitable. This 
holding does not exclude the possibility that additional weeks of 
control combined with the lack of any consideration of problems 
arising from the considerable weather variations in the large 
Interior District could result in the allocation of allotments being 
inequitable and, therefore, not in conformity with the law. But 
this Court in this case is confined to the facts as shown by the 
record here and the rulings herein may not, and are not intended, 
to go beyond them. 


In January, 1966, the plaintiff was aware of the Marketing 
Order and procedure but let its fresh fruit shipments drop to 
29,548 boxes in the 1965-66 season. Even though the plaintiff 
suffered freeze damage in January, 1966, it could have purchased 
fruit and thereby kept its base up. 


Because of the lower shipments in the 1965-66 season, plain- 
tiff’s base dropped to 53,304 boxes for 1966-67, but in the latter 
season plaintiff shipped 118,386 boxes. That increase resulted in 
raising plaintiff’s base to 74,998 boxes for the 1967-68 season 
which shows it is possible for a handler to increase its prorate 
base under the present Order. 


If the method of fixing old handler allotments is considered in 
conjunction with the method for fixing new handler allotments, 
the entire procedure is inequitable. As previously determined 
under Issue numbered III above, the method for fixing new han- 
dler allotments is discriminatory as to old handlers. With no 
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record of any past shipments new handlers are able to get bases 
which, of course, proportionally reduces an old handler’s share 
of the total to be shipped in a controlled week. The record (Plain- 
tiff’s Exhibit 5 before the Hearing Examiner) showed that in 
some weeks some new handlers had allotments substantially in 
excess of those given Vaughn-Griffin: for example, on January 
14, 1966, Bear Lake Fruit Co. had an allotment of 3,263 boxes 
when Vaughn-Griffin had an allotment of 2,599; during the week 
of January 30, 1967, Imperial Growers had an allotment of 3,200 
boxes when Vaughn-Griffin had an allotment of 1,365 boxes; on 
February 6, 1967, Imperial Growers had an allotment of 2,813 
boxes when Vaughn-Griffin had an allotment of 1,499 boxes; on 
February 18, 1967, Imperial Growers had an allotment of 2,972 
boxes and West Fruit Co. had an allotment of 3,726 boxes when 
Vaughn-Griffin had an allotment of only 1,584 boxes; February 
20, 1967, Imperial Growers had an allotment of 3,104 boxes when 
Vaughn-Griffin had an allotment of only 1,655 boxes. Bear Lake 
Fruit Co., Imperial Growers and West Fruit Co. were all new 
handlers. 


But this Court has already held herein above that the provi- 
sion of the Order providing the method for fixing new handler 
allotments is invalid. The removal of that impediment leaves the 
present method for fixing old handler allotments free from ju- 
dicial assault. 


VI. 


Lastly, the plaintiff contends that the procedure for the selec- 
tion of Committee members results in a control of the determina- 
tion of the volume shipments by large handlers to the detriment 
of small handlers. While the procedure established could con- 
ceivably result in a set of facts as alleged by the plaintiff, the 
evidence fails to support the allegations. 


CONCLUSION 


In the opinion of this Court only that part of plaintiff’s peti- 
tion seeking to declare invalid the portion of the Order providing 
for new handler allotments should have been granted by the 
Secretary and in all other respects the Secretary was correct in 
denying and dismissing Vaughn-Griffin’s petition. 


Even the limited reversal of the Secretary as herein decided, 
is taken only after the most careful consideration of the evidence 
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and applicable law. As said, in reference to a milk marketing 
order, by Circuit Judge Leventhal in Blair v. Freeman, 370 F. 
2d 229 (D.C. Cir. 1966) : 


“A court’s deference to administrative expertise rises to 
zenith in connection with the intricate complex of regulation 
of milk marketing. Any court is chary lest its disarrange- 
ment of such a regulatory equilibrium reflect lack of judicial 
comprehension more than lack of executive authority. In 
this case, however, continued reflection and diligent study 
have strengthened rather than shaken our conclusion that 
the Secretary’s order is an invalid departure from the statu- 
tory scheme established by Congress.” 


The holding here does not invalidate the entire Order or any 
portion thereof except the language of Section 913.43(e) in its 
entirety. The case will be remanded to the Secretary for consider- 
ation of an appropriate amendment to the Order providing for 
a method for fixing new handler allotments under a uniform rule 
to the end that the total quantity of grapefruit to be shipped in 
any controlled week shall be equitably apportioned among all— 
new and old—of the handlers thereof. 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 


et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on August 16, 1968, by the Packers and Stockyards 


Administration, United States Department of Agriculture, charg- 
ing respondent with violations of the Act and the regulations 


thereunder (9 CFR 201.1 et seq.), hereinafter referred to as the 
regulations. 


Respondent filed an answer on September 11, 1968, in which 


it admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, and waives oral 


hearing and the report of the Hearing Examiner. Furthermore, 
in such answer, respondent consents to the issuance of a specified 
order, with findings of fact and conclusions, for the purpose of 
this proceeding only, based upon the allegations contained in 
the complaint, excepting those allegations contained in paragraph 
VIII of the complaint, and waives the five-day provisions of sec- 


tion 313 of the Act (7 U.S.C. 214) relating to the effective date 
of the order. 


The allegations contained in paragraph VIII of the complaint 
have been dismissed pursuant to the complainant’s motion, and 
complainant has recommended that the order consented to by re- 
spondent be issued. 


FINDINGS OF FACT 
1. (a) Albuquerque Livestock, Inc., hereinafter referred to as 
the respondent, is a corporation with its principal place of busi- 
ness located at 3333 Second, S. W., Albuquerque, New Mexico. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Albuquerque Livestock, Inc., stockyard, a posted stockyard 
under the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock in 
commerce on a commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock in commerce. 


2. Respondent’s current liabilities exceed its current assets. As 
of December 31, 1967, respondent had current liabilities totaling 
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$43,153.78 and current assets totaling $33,268.17, resulting in an 
excess of current liabilities over current assets of $9,885.61. As 
of April 11, 1968, respondent had current liabilities totaling 
$41,453.32 and current assets totaling $11,948.65, resulting in an 


excess of current liabilities over current assets of $29,504.67. 


8. Respondent, during the period from December 31, 1967, to 
April 11, 1968, engaged in the business of a market agency, selling 
livestock on a commission basis, notwithstanding the fact that its 
current liabilities exceeded its current assets. 


4. Respondent used funds received from the sale of livestock 
consigned to it for sale on a commission basis for purposes other 
than the payment of lawful marketing charges and the remittance 
of net proceeds to shippers, thereby endangering the faithful and 
prompt accounting therefor and payment of the portions thereof 
due the owners or consignors of livestock. As of December 31, 
1967, respondent had a deficit of $29,955.34 in the custodial ac- 
count used to pay shippers’ proceeds. As of March 31, 1968, re- 


spondent had a deficit of $15,770.84 in the custodial account used 
to pay shippers’ proceeds. 


5. Respondent, during the period from August 11, 1967, to 
December 1, 1967, in connection with its operations as a market 
agency, issued checks drawn on its custodial account to consignors 
of livestock, as set forth in paragraph V of the complaint, total- 
ing $29,780.72, which checks were returned unpaid by the bank 
upon which they were drawn because respondent did not have 


sufficient funds on deposit in its custodial account to pay such 
checks. 


6. Respondent, in connection with its market agency opera- 
tions under the Act, issued to consignors of livestock, accounts of 
sale, as set forth in paragraph VI of the complaint, which failed 


to show the true and correct name of Schwartzman Packing 
Company as the purchaser, copies of which were retained as part 
of respondent’s books and records. 


7. Respondent, during the month of March 1968, and at divers 
other times, in connection with livestock sales conducted at the 
stockyard, issued to consignors of livestock, accounts of sale which 
included deductions for unlawful insurance charges at the rate of 
one-tenth of one percent of the gross proceeds of each sale. Such 
charges were not included in respondent’s tariff on file with the 
Secretary of Agriculture, containing the rates and charges for the 
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stockyard services rendered by the respondent at the stockyard 
and in effect at the time of each such transaction, and respondent 
received no authorization from consignors to deduct “insurance” 
charges from the proceeds of sales of consigned livestock. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent’s financial condition does not meet the requirements 
of the Act (7 U.S.C. 204). 


By reason of the facts set forth in Findings of Fact 3 and 5 
herein, respondent has wilfully violated section 312(a) of the 
Act (7 U.S.C. 218(a)). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 218(a)), and sections 201.40, 201.41, and 
201.42(a) of the regulations (9 CFR 201.40, 201.41, 201.42(a)). 


By reason of the facts set forth in Finding of Fact 6 herein, 
respondent has wilfully violated sections 312(a) and 401 of the 
Act (7 U.S.C. 2138(a), 221) and section 201.43(a) of the regula- 
tions (9 CFR 201.43(a)). 


By reason of the facts set forth in Finding of Fact 7 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act, supra. 


Inasmuch as the complainant has recommended that the order 
consented to by respondent be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, shall cease and 
desist from: (1) engaging in business as a market agency or 
dealer while its current liabilities exceed its current assets; (2) 
using funds received as proceeds from the sale of livestock on a 
commission basis for purposes other than the payment of lawful 
marketing charges and the remittance of net proceeds to ship- 
pers; (3) failing to maintain its custodial account for shippers’ 
proceeds in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42); (4) issuing checks or drafts in 
payment of the net proceeds resulting from the sale of consigned 
livestock in commerce on a commission basis without having and 
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maintaining sufficient funds on deposit in the bank account upon 
which they are drawn to pay such checks or drafts; (5) issuing 
accounts of sale to consignors of livestock which fail to show 
the true and correct names of purchasers; (6) deducting from the 
proceeds due consignors from the sale of livestock on a commis- 
sion basis any amount other than deductions for the rates and 
charges set forth in the schedule of rates and charges on file 
with the Secretary of Agriculture and in effect at the time of 
each such deduction, and deductions permitted under the pro- 
visions of the Act and the regulations. 


Respondent shall maintain its custodial account for shippers’ 
proceeds in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42). 


Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in its busi- 
ness as a registrant under the Act, including among other things, 
copies of accounts of sale which show the true and correct names 
of purchasers of livestock. 


Respondent is suspended as a registrant under the Act for a 
period of 14 days and thereafter until such time as it demon- 
strates that it is no longer insolvent. When respondent demon- 
strates that it is no longer insolvent, a supplemental order will 
be issued in this proceeding terminating this suspension after 
the 14 day period. 


This order shall become effective on the first day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 12,068) 


In re DALE OSWALD, d/b/a DALES SALES BARN. P&S Docket No. 
4022. Decided October 7, 1968. 


Bonding requirements—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring him to cease and 
desist from engaging in business under the act without the required 
bond. 


Paul M. Donovan for complainant. 
Respondent pro se. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed July 22, 1968, by the Packers and Stockyards Admin- 
istration, United States Department of Agriculture, charging 
that respondent violated the bonding provisions of the Act and 
the regulations thereunder (9 CFR 201.1 et seq.). 


On September 25, 1968, respondent filed an amended answer 
in which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents to 
the issuance of a specified order with findings of fact and con- 
clusions based on the allegations of the complaint. Complainant 
has recommended that the order consented to by respondent be 
issued. Complainant has also recommended that respondent not be 
suspended as a registrant under the Act, because respondent has 
complied with the bonding requirements of the Act and the regu- 
lations. 


FINDINGS OF FACT 


1. (a) Dale Oswald, d/b/a Dales Sales Barn, hereinafter re- 
ferred to as respondent, is an individual whose address is Frazee, 
Minnesota. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
market agency and as a dealer to buy and sell livestock in com- 
merce. 


2. The surety bond which respondent maintained to secure per- 
formance of his dealer obligations under the Act was terminated 
on December 15, 1967. Respondent was notified by mail on or 
about November 27, 1967, January 23, 1968, and February 6, 
1968, of such termination date. Respondent was advised during a 
telephone conversation with an official of the Packers and Stock- 
yards Administration on March 6, 1968, of such termination date. 
He was informed that he would have to comply with the bonding 
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requirements under the Act and the regulations if he continued 
to engage in the business of a dealer in commerce after such 
termination date. Notwithstanding such notices, respondent has 
continued to engage in the business of a dealer, buying and sell- 
ing livestock in commerce for his own account, without filing and 
maintaining a reasonable bond or its equivalent, as required un- 
der the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
it is concluded that respondent has violated section 312(a) of the 
Act (7 U.S.C. 218(a)) and sections 201.29 and 201.30 of the 
regulations (9 CFR 201.29 and 201.30). Inasmuch as respondent 
has consented to the issuance of the order set forth below and 
complainant has recommended that such order be issued, the 
order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
the regulations. 


This order shall become effective on the sixth day after service 
upon respondent and copies hereof shall be served upon the 
parties. 


(No. 12,069) 


In re FLOYD DUNLAP. P&S Docket No. 4000. Decided October 9, 
1968. 


Failure to pay—Suspension of registration—Default 


Respondent is ordered to cease and desist from failing to pay, when due, the 
full purchase price of livestock purchased in commerce and issuing in- 
sufficient funds checks in purported payment of such livestock, is ordered 
to keep records that fully disclose all transactions in his business under 
the act and is suspended as a registrant for a period of 60 days. 


Jerome S. Ducrest for complainant. 
Will Rogers, Hearing Examiner. 
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Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed September 13, 1968, to which respondent did not file ex- 
ceptions, are adopted as the final decision and order in this pro- 
ceeding. 


This order shall become effective on the 6th day after service 


thereof upon respondent and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed April 26, 1968, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture. Respondent, Floyd Dunlap, is 
an individual with his principal place of business at Dysart, Iowa. 
Respondent is and at all times material herein was engaged in 
the business of buying and selling livestock as a dealer, in com- 
merce, and registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock, in commerce, and is charged with 
wilfully violating sections 312(a) and 401 of the act (7 U.S.C. 
213(a), 221) and section 201.43(b) of the regulations (9 CFR 
201.43 (b)). A copy of the complaint and a copy of the rules of 
practice were served upon the respondent June 13, 1968. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 202.9 of 
the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint, and, in effect, a waiver of oral hearing. Respondent has 
failed to file an answer within the time prescribed by the rules 
of practice (9 CFR 202.9(a)), and is in default. 


The matter was referred to Will Rogers, Hearing Examiner, 
Office of Hearing Examiners, United States Department of 
Agriculture for the preparation of a report without further in- 
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vestigation or hearing pursuant to section 202.9(c) of the rules 
of practice. 


FINDINGS OF FACT 


1. (a) Floyd Dunlap, hereinafter referred to as the respondent, 
is an individual with his principal place of business at Dysart, 
Iowa. 


(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of buying and selling 
livestock as a dealer, in commerce; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock, in commerce. 


2. The Albia Sales Company stockyard, Albia, Iowa, Bingley 
Sales Co. stockyard, Knoxville, Iowa, Eddyville Sale Company 
stockyard, Eddyville, Iowa, Shelbina Auction Company stockyard, 
Shelbina, Missouri, and the Farmers and Traders Commission 
Co., Inc., Palmyra, Missouri, are now and were at all times mate- 
rial herein posted stockyards under the act. 


3. (a) Respondent, in commerce, on or about the dates and 
in the transactions listed below, purchased livestock and, as of 
the date of the issuance of this complaint, has failed to pay for 
such livestock, as follows: 


Date of Stockyard at No. of Head and Amount of 
Purchase Which Purchased Species Purchased Purchase 
1967 
November 9 Eddyville Sale Company 45 cattle $5,029.59 
November 18 Albia Sales Company 186 pigs 2,367.35 


(b) Respondent, in commerce, on or about the dates and in 
the transactions listed below, purchased livestock and, as of the 
date of the issuance of this complaint, has failed to pay the full 
purchase price of such livestock, as follows: 


Date Stockyard No. of Head Amount 
of at Which and Species of Unpaid 
Purchase Purchased Purchased Purchase Balance 
1967 
October 381 Bingley Sales Co. 51 cattle $5,799.89 $3,288.88 
November 16 Eddyville Sale Company 27 sheep 1,397.00 513.87 
7 cattle 


4, Respondent, in commerce, on or about the dates and in the 
transactions listed below, purchased livestock, and, in connection 
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with such purchases, issued checks drawn on his account in the 
State Bank of Vinton, Vinton, Iowa, in payment for such live- 


stock, which checks, when presented for payment, were returned 
unpaid to the payees because of insufficient funds in respondent’s 
said bank account, as follows: 


Date of Payee of Amount of Check 
Check Check Check Number 
1967 
July 26 Shelbina Auction Company $1,887.64 710 
August 7 Farmers and Traders 3,054.86 744 
Commission Co., Inc. 
August 21 Bingley Sales Company 2,190.30 232 
August 21 Bingley Sales Company 3,080.00 233 
September 4 Russell Sale Company 5,926.09 830 
September 21 Eddyville Sale Company 1,358.18 838 
October 31 Bingley Sale Company 3,288.88 975 
November 9 Eddyville Sale Company 5,029.59 620 
November 16 Eddyville Sale Company 513.87 _— 
November 18 Albia Sales Company 2,367.35 997 


5. Respondent, during the period from July 1, 1967 through 
December 31, 1967, failed to keep accounts, records, and memo- 
randa which fully and correctly disclosed all transactions in- 
volved in his business as a dealer in that respondent, during said 


period, (1) did not have a general ledger of accounts showing 
assets, liabilities, income, expenses and net worth; (2) failed to 
keep a daily record of his livestock purchases and sales, in com- 


merce; and (3) failed to retain copies of invoices issued by him 
in connection with his livestock sales and invoices issued to him 
in connection with his livestock purchases, in commerce. 


CONCLUSIONS 


By reason of Findings of Fact 3, 4 and 5 hereof, respondent 
has wilfully violated sections 312(a) and 401 of the act (7 U.S.C. 
213(a), 221) and section 201.43(b) of the regulations (9 CFR 


201.43 (b)). 


The proposed “order” recommended by complainant should be 
issued. 
PROPOSED ORDER 


Respondent shall cease and desist from: 


1. failing to pay, when due, the full purchase price of livestock 
purchased in commerce; and 
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2. issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on de- 
posit in the bank upon which they are drawn to pay such checks. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a dealer subject to the act including, among other things, 
(1) a general ledger of accounts showing assets, liabilities, in- 
come, expenses and net worth; and (2) a daily record of his live- 
stock purchases and sales, in commerce, and, shall retain in- 
voices, or copies of invoices, issued to or by him in connection 
with his livestock purchases and sales, in commerce. 


Respondent is suspended as a registrant under the act for a 
period of 60 days. 

This order shall become effective on the sixth day after service 
thereof upon the respondent and copies hereof shall be served 
upon the parties. 


(No. 12,070) 


In re J. H. BROWN. P&S Docket No. 4037. Decided October 10, 
1968. 


Bonding requirements—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring him to cease and 
desist from engaging in business under the act without being bonded 
therefor. 


James S. Krzyminski for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 


plaint filed on August 22, 1968, by the Packers and Stockyards 
Administration, United States Department of Agriculture, charg- 
ing that respondent violated the bonding provisions of the Act 
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and the regulations thereunder (9 CFR 201.1 et seq.), herein- 
after referred to as the regulations. 


On September 16, 1968, respondent filed an answer in which 
he admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order with findings of fact and conclusions 
based on the allegations of the complaint. Complainant has rec- 
ommended that the cease and desist order consented to by re- 


spondent be issued. Complainant has also recommended that re- 
spondent not be suspended as a registrant under the Act, because 


respondent has complied with the bonding requirements of the 
Act and the regulations. 


FINDINGS OF FACT 


1. (a) J. H. Brown, hereinafter referred to as the respondent, 
is an individual whose address is 2831 Anthony, Tampa, Florida. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure 
performance of his dealer obligations under the Act was termi- 


nated as of July 8, 1968. Respondent was notified by certified 
mail on or about June 11, 1968, of such termination and was in- 


formed that he would have to comply with the bonding require- 
ments under the Act and the regulations if he continued to en- 


gage in business as a dealer in commerce. Notwithstanding such 
notice, respondent continued to engage in the business of a dealer, 


buying and selling livestock in commerce for his own account, 
without filing and maintaining a reasonable bond or its equiva- 


lent, as required under the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
it is concluded that respondent has wilfully violated section 312 


(a) of the Act (7 U.S.C. 213(a)) and sections 201.29 and 201.30 
of the regulations (9 CFR 201.29, 201.30). Inasmuch as respond- 
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ent has consented to the issuance of the cease and desist order 
set forth below, and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 


reasonable bond or its equivalent, as required under the Act and 
the regulations. 


This order shall become effective on the sixth day after service 
thereof upon the respondent and copies hereof shall be served 
upon the parties. 


(No. 12,071) 


In re DONNIE WAYNE NorRRED. P&S Docket No. 3994. Decided 
October 14, 1968. 


Bonding requirements—Suspension of registration—Default 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded therefor and is suspended as a registrant 
under the act until bonded. 


Garrett N. Wyss for complainant. 
G. Osmond Hyde, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed September 18, 1968, to which respondent did not file excep- 
tions, are adopted as the final decision and order in this proceed- 
ing. 


This order shall become effective on the 6th day after service 


thereof upon respondent and copies hereof shall be served upon 
the parties. 
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HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, as amended and supplemented (7 U.S.C. 181 et seq.), 
hereinafter called the act, instituted by a complaint filed April 12, 
1968, by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture. The respondent 
is registered with the Secretary under the act as a dealer to buy 
and sell livestock in commerce. He is charged with engaging in 
business as such a dealer buying and selling livestock for his own 
account, without filing and maintaining a reasonable bond or its 
equivalent, as required by the act and the regulations issued 
thereunder. A copy of the complaint and a copy of the rules of 
practice were served upon respondent May 21, 1968. 


At the time of the service of the complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service, and that, in accordance with section 
202.9 of the rules of practice (9 CFR 202.9), failure to file an 
answer would constitute an admission of the facts alleged in the 
complaint and, in effect, a waiver of oral hearing. Notwithstand- 
ing such notice, respondent has not filed an answer. The matter 
was referred to G. Osmond Hyde, Chief Hearing Examiner, 
Office of Hearing Examiners, United States Department of Agri- 
culture, for the preparation of a report without further investi- 
gation or hearing pursuant to section 202.9(c) of the rules of 
practice. 


On July 11, 1968, counsel for complainant filed a document 
recommending that an order issue directing respondent to cease 
and desist from engaging in business in any capacity under the 
act and the regulations without complying with the bonding re- 
quirements relating thereto, and further, that respondent be 
suspended as a registrant under the act until he complies fully 
with such requirements. A copy of this recommendation was 
served upon the respondent on September 3, 1968, by regular 
mail, pursuant to section 202.22(b) (3) of the rules of practice. 


PROPOSED FINDINGS OF FACT 


1. Respondent, Donnie Wayne Norred, is an individual whose 
address is Roanoke, Alabama. Respondent, at all times material 
herein was registered with the Secretary as a dealer to buy and 
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sell livestock in commerce, and at all such times was engaged in 
the business of buying and selling livestock in commerce for his 
own account. 


2. The surety bond which respondent maintained to secure 
performance of his dealer obligations under the act was termi- 
nated May 18, 1966. On or about April 25, 1966, respondent was 
notified of such termination date, by mail. On April 27, 1967, 
an official of the Packers and Stockyards Administration person- 
ally called on respondent. During the visit this official advised 
respondent of the termination of his surety bond on the forego- 
ing date, and further, that if respondent continued to engage in 
business as a dealer buying and selling livestock in commerce he 
would have to comply with the bonding requirements of the act 
and the regulations. Despite these notices, respondent has con- 
tinued engaging in business as a dealer, buying and selling live- 
stock in commerce for his own account, without filing and main- 
taining a reasonable bond or its equivalent, as required by the 
act and the regulations. 


PROPOSED CONCLUSIONS 


By operating his business as a dealer under the act without an 
adequate bond or its equivalent, as set forth in Finding of Fact 
2, respondent has wilfully violated section 312(a) of the act (7 
U.S.C. 218(a)) and sections 201.29, and 201.30 of the regulations 
issued thereunder (9 CFR 201.29 and 201.30). See, e.g., In re 
Isom Martin, 8 A.D. 1247 (1949); In re Mart (Bill) White, 23 
A.D. 1104 (1964) ; In re Robert A. Peacock, 27 A.D. 860 (1968). 
Respondent should be ordered to cease and desist from the viola- 
tion found herein and be suspended as a registrant under the 
act until he complies fully with the bonding requiurements there- 
under, as recommended by complainant. See, e.g., In re Franklin 
Neely, d/b/a Markle Pig Company, 26 A.D. 1063 (1967); In re 
Mary E. Self, d/b/a Self Livestock, 27 A.D. 370 (1968). 


PROPOSED ORDER 


Respondent shall cease and desist from engaging in business in 
commerce under the act without filing and maintaining such bond 
or its equivalent as is required by the act and the regulations 
issued pursuant thereto. 


Respondent is suspended as a registrant under the act until 
he fully complies with the bonding requirements of the act and 
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the regulations issued thereunder. At the request of respondent, 
when he demonstrates that he has complied with such require- 
ments, a supplemental order will be issued terminating this 
suspension. 


(No. 12,072) 


In re FRED R. MILLER. P&S Docket No. 3998. Decided October 15, 
1968. 


Shippers’ proceeds—Accounts of sale—Cease and desist—Default 


Respondent is ordered to cease and desist from using shippers’ proceeds for 
unauthorized purposes and issuing untrue or incomplete accounts of sale 
and is ordered to keep adequate records and to maintain properly his 
account for shippers’ proceeds. 


Jerome S. Ducrest for complainant. 
Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed September 12, 1968, to which respondent did not file ex- 
ceptions, are adopted as the final decision and order in this pro- 
ceeding. 


This order shall become effective on the 6th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed April 25, 1968, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture. The complaint alleges that 
respondent, Fred R. Miller, d/b/a Miller’s Livestock Market, an 
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individual with his principal place of business located at Johns- 
town, New York, engaged in the business of conducting and op- 
erating the Miller’s Livestock Market, Argyle, New York, and 
the Miller’s Livestock Market of Johnstown, Johnstown, New 
York, posted stockyards under the act and that respondent en- 
gaged in the business of selling livestock on a commission basis, 
at the stockyards, and buying and selling livestock for his own 
account, in commerce, and was registered with the Secretary of 
Agriculture as a market agency and dealer to buy and sell live- 
stock, in commerce. It is charged in the complaint that respondent 
has violated sections 304, 307, 312(a) and 401 of the act (7 U.S.C. 
205, 208, 213(a), 221) and sections 201.40, 201.41, 201.42 and 
201.48(a) of the regulations (9 CFR 201.40, 201.41, 201.42, 
201.43(a)). A copy of the complaint and a copy of the rules of 
practice were served upon respondent April 27, 1968. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that in accordance with section 202.9 of 
the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint, and, in effect, a waiver of oral hearing. Notwithstanding 
such notice, the respondent has not filed an answer. The matter 
was referred to Will Rogers, Hearing Examiner, Office of Hear- 
ing Examiners, United States Department of Agriculture, for 
the preparation of a report without further investigation or hear- 
ing pursuant to section 202.9(c) of the rules of practice. 


FINDINGS OF FACT 


1. (a) Fred R. Miller, doing business as Miller’s Livestock 
Market, hereinafter referred to as the respondent, is an individual 
with his principal place of business located at Johnstown, New 
York. 


(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Miller’s Livestock Market, Argyle, New York, and the 
Miller’s Livestock Market of Johnstown, Johnstown, New York, 
posted stockyards under the act, hereinafter collectively referred 
to as the stockyards; 


(2) Engaged in the business of selling livestock on a 
commission basis, at the stockyards, and buying and selling live- 
stock for his own account, in commerce; and 





1222 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 27 A.D. 1220 


(3) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock, in commerce. 


2. Respondent, during the period from January 1, 1967 through 
June 30, 1967, used funds received as proceeds from the sale, 
at the stockyards, of livestock consigned to him for sale on a com- 
mission basis for purposes of his own and purposes other than the 
payment of lawful marketing charges and the remittance of net 
proceeds to shippers, thereby endangering the faithful and prompt 
accounting therefor and payment of the portions thereof due the 
owners or consignors of livestock, and failed to maintain proper- 
ly the account in the First National Bank of Greenwich, Green- 
wich, New York, in which he deposited proceeds from the sale 
of consigned livestock, hereinafter referred to as the custodial 
account, in that: 


(a) As of January 31, 1967, respondent had a shortage in 
shippers’ proceeds in the amount of $18,660.04. As of said date, 
respondent had outstanding checks drawn on the custodial ac- 
count in the amount of $94,535.37 and had, to offset said out- 
standing checks, a bank balance of $41,917.99, deposits in transit 
of $26,319.69, and current proceeds receivable of $7,637.65, or a 
total of only $75,875.33, resulting in said deficiency in shippers’ 
proceeds of $18,660.04. 


(b) As of June 30, 1967, respondent had a shortage in 
shippers’ proceeds in the amount of $49,657.40. As of said date, 
respondent had outstanding checks drawn on the custodial ac- 
count in the amount of $73,369.53 and had, to offset said checks, 
a bank balance of $21,709.77 and current proceeds receivable of 
$2,002.36, or a total of only $23,712.13, resulting in said deficiency 
of shippers’ proceeds of $49,657.40. 


(c) Respondent, on or about the dates listed below and at 
divers other times during the period from March 1 through April 
30, 1967, issued checks, or authorized the issuance by another per- 
son or persons of checks, drawn on the custodial account for pur- 
poses of his own and purposes other than the remittance of net 
proceeds to shippers, as follows: 


Date of Check Payee Amount of Check 
1967 
March 3 The First National Bank of Greenwich $ 6,100.00 
March 17 The First National Bank of Greenwich 2,750.00 
March 20 The First National Bank of Greenwich 1,100.00 
March 23 The First National Bank of Greenwich 10,000.00 


April 12 F. Roblee Miller’s “A” Account 20,000.00 
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8. Respondent, during the period from January 1 through June 
30, 1967, in accounting to consignors for the sale of their live- 
stock at the Miller’s Livestock Market, regularly and consistently 
failed to transmit or deliver to said consignors full, true and 
correct accounts of such sales, in that respondent issued to them 
accounts of sale which failed to show the names of the purchasers 
of livestock or accounts of sale which merely showed numeral 
or letter designations as the purchasers of the livestock instead 
of the correct names of the purchasers, copies of which incom- 
plete and incorrect accounts of sale were made a part of re- 
spondent’s accounts and records. 


4. Respondent, during the period from December 1, 1966 
through June 80, 1967, in connection with his business as a 
market agency and dealer, failed to keep accounts, records and 
memoranda which fully and correctly disclosed all transactions 
involved in his business including (1) a general ledger which 
fully and correctly disclosed his assets, liabilities, income, ex- 
pense and net worth or capital and (2) a record of his daily pur- 
chases and sales of livestock, in commerce, as a dealer. 


CONCLUSIONS 


By reason of Findings of Fact 2, 3 and 4 hereof, respondent has 
violated sections 304, 307, 312(a) and 401 of the act (7 U.S.C. 
205, 208, 213(a), 221) and sections 201.40, 201.41, 201.42 and 
201.43(a) of the regulations (9 CFR 201.40, 201.41, 201.42, 
201.43 (a) ). 


The order recommended by complainant should be issued. 


PROPOSED ORDER 
Respondent shall cease and desist from: 


(1) using funds received as proceeds from the sale, in com- 
merce, of livestock handled on a commission basis for purposes 
of his own and purposes other than the payment of lawful mar- 
keting charges and the remittance of net proceeds to shippers; 
and 


(2) issuing accounts of sale to consignors of livestock which 
fail to show the true and correct names of the buyers of their 
livestock. 


Respondent shall deposit the proceeds from the sale of livestock 
on a commission basis in a separate account designated as “Cus- 





1224 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 27 A.D. 1224 


todial Account for Shippers’ Proceeds” or by some similar desig- 
nation and shall maintain such account in conformity with the 
provisions of section 201.42 of the regulations (9 CFR 201.42). 


Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a market agency and dealer under the act, including a 
general ledger and a record of his daily purchases and sales of 
livestock, in commerce. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 12,073) 


In re THADDEUS LONCZYNSKI. P&S Docket No. 4036. Decided 
October 16, 1968. 


Failure to pay—Suspension of registration—Consent 


Respondent consented to the issuance of an order requiring him to cease and 
desist from issuing insufficient funds checks in payment of livestock 
purchased in commerce and failing to pay when due the full purchase 
price of such livestock and suspending him as a registrant under the 
act for a period of 15 days. 


William R. Pedder for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a Com- 
plaint filed on August 21, 1968, by the Packers and Stockyards 
Administration, United States Department of Agriculture, charg- 
ing respondent with violations of the Act and the regulations 
thereunder (9 CFR 201.1 et seq.), hereinafter referred to as the 
regulations. 


Respondent filed an answer on September 26, 1968, in which 
he admits the jurisdictional allegations of the Complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
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and the report of the Hearing Examiner and consents to the 
issuance of a specified order, with findings and conclusions, for 
the purpose of this proceeding only, based on the allegations 
contained in the Complaint. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Thaddeus Lonczynski, hereinafter referred to as the 
respondent, is an individual with his principal place of business 
at Hazleton, Pennsylvania. 


(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account as a dealer; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce, and in purported payment 
therefor issued checks which were returned unpaid by the bank 
upon which they were drawn because respondent did not have 
sufficient funds on deposit in the account upon which such checks 
were drawn: 


Date of Date of No. of Amount of 
Purchase Check Head Purchased At Check 
1968 1968 
March 5 March 8 11 Western Maryland $ 487.90 


Stockyards, Inc., 
Westminster, Maryland 


March 6 March 8 42 Four States Livestock 2,016.30 
Sales, Inc., Hagerstown, 
Maryland 


3. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth in Finding 
of Fact 2 above, purchased livestock in commerce and failed to 
pay, when due, the full purchase price for such livestock. 


CONCLUSIONS 


By reason of the facts alleged in Finding of Fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213 (a)). 
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By reason of the facts alleged in Finding of Fact 3 herein, 
respondent has wilfully violated section 312(a) of the Act, supra, 


and section 201.43(b) of the reguluations (9 CFR 201.43(b)). 


Inasmuch as the complainant has recommended that the order 
consented to be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from (1) issuing checks in 
payment for livestock purchased in commerce without having and 
maintaining sufficient funds on deposit in the bank account on 


which they are drawn to pay such checks; and (2) failing to 
pay, when due, the full purchase price of livestock purchased in 


Respondent is suspended as a registrant under the Act for a 
period of fifteen (15) days. 


This order shall become effective on the sixth day after serv- 
ice on respondent. Copies hereof shall be served upon the parties. 


(No. 12,074) 


In re FRED C. BIETELSPACHER. P&S Docket No. 4025. Decided 
October 21, 1968. 


Bonding requirements—Suspension of registration—Consent 


Respondent consented to the issuance of an order requiring him to cease and 
desist from engaging in business under the act without the required 
bond and suspending him as a registrant under the act until bonded. 


Paul M. Donovan for complainant. 
Joe L. Maynes, Aberdeen, S. D., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed July 30, 1968, by the Packers and Stockyards Admin- 
istration, United States Department of Agriculture, charging that 
respondent violated the bonding provisions of the Act and the 
regulations thereunder (9 CFR 201.1 et seq.). 
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On September 30, 1968, respondent filed an amended answer 
in which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents 
to the issuance of a specified order with findings of fact and con- 
clusions based on the allegations of the complaint. Complainant 
has recommended that the order consented to by respondent be 


issued. 


FINDINGS OF FACT 


1. (a) Fred C. Bietelspacher, hereinafter referred to as the 
respondent, is an individual whose address is Wishek, North 
Dakota. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure 
performance of his dealer obligations under the Act was termi- 
nated on September 9, 1967. Respondent was notified by certified 
mail on or about August 18, 1967, of such termination date and 
was informed that he would have to comply with the bonding re- 
quirements under the Act and the regulations if he continued to 
engage in business as a dealer in commerce after such termina- 
tion date. Respondent was further notified on September 28, 1967, 


of the bonding requirements under the Act and the regulations. 
Notwithstanding such notices, respondent has continued to en- 
gage in the business of a dealer buying and selling livestock in 
commerce for his own account, without filing and maintaining a 


reasonable bond or its equivalent, as required under the Act and 
the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, it 
is concluded that respondent has violated section 312(a) of the 
Act (7 U.S.C. 213(a)) and sections 201.29 and 201.30 of the reg- 
ulations (9 CFR 201.29 and 201.30). Inasmuch as respondent has 
consented to the issuance of the order set forth below and com- 
plainant has recommended that such order be issued, the order 
will be issued. 
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ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
the regulations. 


Respondent is suspended as a registrant under the Act until he 
complies fully with the bonding requirements under the Act and 


the regulations. When respondent has complied with such require- 


ments a supplementary order will be issued in this proceeding 
terminating this suspension. 


This order shall become effective on the sixth day after service 


thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 12,075) 


In re RAYMOND BROWN. P&S Docket No. 3927. Decided October 
22, 1968. 


Bonding requirements—Cease and desist—Default 
Respondent is ordered to cease and desist from engaging in business under 
the act without the required bond. 
Samuel J. Harris for complainant. 
G. Osmond Hyde, Chief Hearing Examiner. 
Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed September 27, 1968, to which respondent did not file ex- 
ceptions, are adopted as the final decision and order in this pro- 
ceeding. 


This order shall become effective on the 6th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 
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HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, as amended and supplemented (7 U.S.C. 181 et seq.), 
hereinafter called the act, instituted by a complaint filed Novem- 
ber 27, 1967, by the Acting Administrator, Packers and Stock- 
yards Administration, United States Department of Agriculture. 
The respondent is charged with engaging in business as a dealer 
buying and selling livestock in commerce for his own account, 
without filing and maintaining a reasonable bond or its equivalent, 
as required by the act and the regulations thereunder. A copy 
of the complaint and a copy of the rules of practice were served 
upon respondent November 30, 1967. 


At the time of the service of the complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service, and that, in accordance with section 
202.9 of the rules of practice (9 CFR 202.9), failure to file an 
answer would constitute an admission of the facts alleged in the 
complaint, and, in effect, a waiver of oral hearing. Respondent 
has not submitted a formal answer to the complaint but under 
date of December 11, 1967, he addressed a letter to the Hearing 
Clerk, which was received and filed by that official on December 
20, 1967, in which respondent neither admits nor denies the mate- 
rial allegations of the complaint but stated that he had filed the 
required bond. The matter was referred to G. Osmond Hyde, 
Chief Hearing Examiner, Office of Hearing Examiners, United 
States Department of Agriculture, for the preparation of a re- 
port without further investigation or hearing pursuant to sec- 
tion 202.9(c) of the rules of practice. 


On July 3, 1968, counsel for complainant filed a document ad- 
vising that respondent is now in compliance with the bonding 
requirements of the act and the regulations, and recommending 
that an order issue directing the respondent to cease and desist 
from engaging in business in any capacity under the act and the 
regulations without complying with the bonding requirements 
relating thereto. A copy of this document was served upon re- 
spondent July 8, 1968. 


PROPOSED FINDINGS OF FACT 


1. Respondent, Raymond Brown, is an individual whose ad- 
dress is Comanche, Oklahoma. At all times material herein re- 
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spondent was a member of a partnership registered with the Sec- 
retary as a market agency and dealer, which did business under 
the trade name of Cattlemen’s Stockyards. Respondent, during 
all these times was engaged in the business of buying and selling 
livestock in commerce for his own account. 


2. Respondent was informed of the bonding requirements of 
the act and the regulations issued thereunder on numerous oc- 
casions, including notification thereof by certified mail on Janu- 
ary 3, 1967. 


3. Despite the notices mentioned in Finding of Fact 2, re- 
spondent, during the period January 1, 1967, through September 
12, 1967, bought and sold livestock in commerce for his individual 
dealer account without filing and maintaining a reasonable bond 
or its equivalent. 


PROPOSED CONCLUSIONS 


By operating his individual business as a dealer under the act 
without filing and maintaining a reasonable bond, as set forth in 
Finding of Fact 3, respondent has wilfully violated section 312 (a) 
of the act (7 U.S.C. 213(a)) and sections 201.29, and 201.30 of 
the regulations issued thereunder (9 CFR 201.29 and 201.30). 
See, e.g., In re Isom Martin, 8 A.D. 1247 (1949); In re Ray 
York, 20 A.D. 1112 (1961); In re John Naser, 23 A.D. 453 
(1964) ; In re Robert A. Peacock, 27 A.D. 860 (1968). 


Although respondent has now filed an adequate surety bond, 
he should be ordered to cease and desist from the violation found 
herein, as recommended by complainant. See, e.g., In re Owen- 
Monroe County Feeder Association, Inc., 25 A.D. 766 (1966) ; 
In re Robert A. Peacock, Supra. 


PROPOSED ORDER 


Respondent shall cease and desist from engaging in business 
in commerce under the act without filing and maintaining such 
bond or its equivalent as is required by the act and the regula- 
tions issued pursuant thereto. 


(No. 12,076) 


In re FARMERS COOPERATIVE MARKET, INC. P&S Docket No. 3929. 
Decided October 23, 1968. 
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Market agency—Short weighing—Willfulness—Sanctions warranted— 
Suspension of registration 


Respondent is ordered to cease and desist from weighing livestock at other 
than true and correct weights, issuing scale tickets or accountings and 
paying for livestock on the basis of such weights, failing to operate 
scales in accordance with regulations and failing to notify consignors 
by means of accounts of sale of the names of purchasers and is suspended 
as a registrant under the act for a period of 20 days for selling livestock 
at short weights. 


Raymond W. Fullerton and James S. Krzyminski for complainant. 
Abner R. Powell, Jr., Andalusia, Ala., for respondent. 
Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the act. 
It was instituted by a complaint filed November 28, 1967, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture. The respondent, operator of a posted stock- 
yard at Opp, Alabama, and registered under the act as a market 
agency to sell livestock on commission in commerce, was charged 
with (1) selling livestock at the stockyard by weight on commis- 
sion but underweighing the livestock and accounting to the con- 
signors and paying them on the basis of false weights; (2) fail- 
ing to operate its scales so as to obtain correct weights; and (3) 
issuing accounts of sale and buyers bills not showing required 
information. Respondent filed an answer December 15, 1967, 
admitting the jurisdictional allegations but denying the alleged 
violations, and requesting an oral hearing. 


The hearing was held in Andalusia, Alabama, February 19, 
1968, before Hearing Examiner Jack W. Bain, Office of Hearing 
Examiners, United States Department of Agriculture. Raymond 
W. Fullerton and James S. Krzyminski, Office of the General 
Counsel of the Department, appeared for complainant. Abner R. 
Powell, Jr., Attorney at Law, Andalusia. Alabama, appeared for 
respondent. Complainant called three witnesses, and respondent 
called nine. Complainant presented seven exhibits, many contain- 
ing a number of items, all of which were received in evidence. 
These will be referred to hereinafter as CX followed by the ex- 
hibit number. Respondent offered 12 exhibits, nine of which were 
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admitted in evidence, but those numbered 10, 11, and 12 were not 
received in evidence, objection to them having been sustained. 


After the hearing, complainant filed proposed findings, brief, 
etc., April 10, 1968. Respondent filed its brief, etc., May 8, to 
which complainant replied June 5, 1968. 


The hearing examiner issued a recommended decision to the 
effect that respondent be found to have violated the act and the 
regulations as charged. 


He also proposed a cease and desist order, an order requiring 
the keeping of full and correct records and an order suspending 
respondent as a registrant under the act for a period of 30 days. 


Respondent filed exceptions to the examiner’s recommended 
decision and proposed order. We find little or no merit in re- 
spondent’s exceptions and the findings of fact below are substan- 
tially the same as those proposed by the hearing examiner. The 
issues raised by respondent are discussed below under the head- 
ing “Conclusions”. 


FINDINGS OF FACT 


1. Farmers Cooperative Market, Inc., respondent herein, is and 
was at all times material herein: (1) a corporation with its 
principal place of business at Opp, Alabama; (2) engaged in the 
business of conducting and operating the Farmers Cooperative 
Market, Inc., a stockyard posted under the act, hereinafter called 
the stockyard; (3) engaged in the business of a market agency 
selling livestock on commission in commerce; and (4) registered 
with the Secretary of Agriculture under the act as a market 
agency to sell livestock in commerce (Respondent’s Answer, Par- 
agraph 1). 


2. At all times material herein, the scale used by respondent at 
its stockyard to weigh cattle and hogs sold on commission by 
weight was manufactured by Howe-Richardson Scale Company, 
had a 10,000-pound capacity, and was equipped with a type regis- 
tering weighbeam with five-pound minimum graduations and a 
Spinks balance indicator. The scale was and is suitable for weigh- 
ing livestock if properly balanced and maintained (Tr. 12, 14, 
62-70; CX 5A-5D). 


8. Respondent sold hogs on an “in weight” basis, that is, the 
hogs were weighed as they came into the stockyard, and were 
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sold later on that weight. The cattle were sold on an “out weight” 
basis, that is, the sale weight was obtained by weighing just 
before or just after the cattle were offered for sale. The hogs and 
cattle were sold by respondent for a commission on a weight basis 
at an auction at the stockyard. They were weighed on the scale 
mentioned above, owned by respondent and operated by a weigh- 
master employed by respondent. The weights were recorded me- 
chanically on scale tickets by a printing device on the weighbeam. 
Copies of the scale tickets were made part of respondent’s rec- 
ords, and the weights determined by the weighmaster and record- 
ed on the scale tickets were used in computing proceeds paid to 
consignors (Tr. 12-14, 71-75; CX 4C). 


4, When livestock are correctly weighed for sale and are later 
correctly reweighed on the same scale, and have not received feed 
or water and have not been wetted down between the two weigh- 
ings, they should show either no change in weight, or a loss in 
weight due to excretory shrink. They should never show a gain 
in weight if both weighings were correct (Tr. 19-20, 27, 29-30, 
51, 61-62). 


5. At approximately 9:30 a.m. May 26, 1965, Morgan Stephens 
and W. S. Madden, Livestock Scales and Weighing Specialists 
employed by the Packers and Stockyards Administration, arrived 
at the stockyard for the purpose of conducting a weighing invest- 
igation. Upon arrival, Stephens and Madden introduced them- 
selves to J. E. Ray, respondent’s manager at said time, and E. L. 
Coleman, the weighmaster employed by respondent, and advised 
Ray and Coleman that they wanted to checkweigh some hogs. 
Stephens then checked the livestock scale at the stockyard for a 
balance and, by the application of correction weights, ascertained 
that such scale was back-balanced 10 pounds, a condition that 
would cause light weighing which favored buyers and operated 
to the detriment of sellers. Stephens thereupon properly balanced 
the scale and Madden selected 11 drafts of hogs to be check- 
weighed. At approximately 9:40 a.m. May 26, 1965, Messrs. 
Stephens and Madden commenced reweighing the 11 drafts of 
hogs that respondent had previously weighed for purposes of 
sale. Said drafts of hogs did not have access to feed or water, 
had not been wetted down, and had not been exposed to any con- 
dition which would cause them to gain weight during the inter- 
val between the time they had been weighed by respondent for 
purposes of sale and the time they were reweighed by the Packers 
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and Stockyards Administration investigators. Eight of the drafts 
of hogs appeared to gain weight over the sales weight instead of 
showing a shrink loss as would normally be expected, and the 
remaining three drafts of hogs weighed the same upon reweigh- 
ing as they did when respondent weighed them for purposes of 
sale, as follows: 


Weight 

No. of Head Sales Shown Upon Weight 

and Pen Name of Weight Reweighing Difference 

Description No. Consignor (pounds) (pounds) (pounds) 
2 shoats 56 T. R. Northey 260 260 0 
2 shoats 55 Grover Neaverson 265 265 0 
2 feeders 53 Howard Johnson 250 255 +5 
1 feeder 2 Raymond Whitehead 75 85 +10 
1 rough 4 Paul Jones 360 365 +5 
8 feeders 7 =%<J.V. Odom 790 795 +5 
6 feeders 8 Cliff McCartey 375 375 0 
3 feeders 10 Cliff McCartey 140 150 +10 
4 feeders 14 J.C. Coon 375 380 +5 
2 roughs 16 J.C. Coon 420 425 +5 
1 feeder 20 Collis James 125 130 +5 


(Tr. 15-21; CX 1A). 


6. By letter dated June 24, 1965, the Area Supervisor of the 
Packers and Stockyards Administration for the area composed 
of Alabama, Florida, Georgia, North Carolina, and South Caro- 
lina, which letter was delivered to respondent on June 30, 1965, 
wrote that the investigation described in Finding 5 showed that 
hogs had been short weighed, and asked respondent to see that 
“action is taken toward accurate weighing” at the market. By 
this letter complainant gave respondent written notice of its 
actions in violation of the act which would warrant suspension 
of its registration, and an opportunity to achieve compliance 
with lawful requirements. No formal complaint was issued in 
connection with the May 26, 1965, investigation (Tr. 20-25, 139- 
140, 142; CX 1B-1C). 


7. On February 2, 1966, Morgan Stephens and R. V. Wright, 
Assistant Area Supervisor for complainant, made a reinvestiga- 
tion of respondent’s weighing practices. Procedures followed 
were, for present purposes, similar to those described in Finding 
of Fact 5, and need not be here described in detail. The result of 
reweighing 10 drafts of hogs was as follows: 
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Weight 
No. of Head Sales Shown Upon Weight 
and Pen Name of Weight Reweighing Difference 
Description No. Consignor (pounds) (pounds) (pounds) 
11 feeders 52A_ =L. C. Phillips 1290 1300 +10 
7 No.3hogs 46 C. L. Tanner 1065 
roe 2 FF L. V. Phillips 895 
a oe 3 ee O. B. Hilburn 585 
a, =" oe © L. A. Spulock 140 
18 No.3hogs ” 2685 2680 —5 
18 No.1lhogs 43 Ray Jackson 2690 2685 — 5 
1 rough 44A Clinton Weeks 200 205 + 5 
11 feeders 37 Cc. L. Tanner 1875 1880 + 5 
1 heavy 33 Preston Johns 290 
1” ” H. H. Taylor 270 
. - J.C. Tew 255 
3 heavy ai 815 820 + 5 
1 feeder 6 O. B. Hilburn 280 285 + 5 
1 rough 4 Fred Free 345 350 + 5 
1 1 Frank Cain 285 290 + 5 
1 boar 1X Paul Wise 315 320 +5 


(Tr. 25-30; CX 2A). 


8. By letter dated March 3, 1966, in connection with the Find- 
ing 7 investigation, sent to respondent’s manager, copies of which 
were sent to its president, its vice president, and its secretary- 
treasurer, similar for present purposes to that described in Find- 
ing 6, complainant gave a second written notice and opportunity, 
etc., but issued no formal complaint involving the February 2, 
1966 investigation (Tr. 30-34, 142; CX 2B-2C). 


9. On November 8, 1966, Morgan Stephens and John Peavy, 
a Livestock Marketing Specialist employed by complainant, made 
another reinvestigation of respondent’s weighing practices. Pro- 
cedures followed were, for present purposes, similar to those 
described in Finding 5, and need not be described further here. 
One draft of four hogs reweighed appeared to have gained weight 
over the sales weight instead of showing a shrink, as would norm- 
ally be expected. Respondent’s weighmaster, E. L. Coleman, told 
Stephens and Peavy that he had deducted weight from the actual 
sale weight of the four hogs to place them in a preferential grade 
category. By letter dated January 6, 1967, similar for present 
purposes to the letters mentioned in Findings 6 and 8, complain- 
ant gave respondent a third written notice and opportuunity, etc., 
but issued no formal complaint (Tr. 34-42, 142; CX 3A-3B). 


10. At about 3 p.m. August 2, 1967, Morgan Stephens and 
James F. Gunn, a Livestock Marketing Specialist employed by 
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complainant, arrived at the stockyard for the purpose of rein- 
vestigating respondent’s weighing practices. A sale of cattle, 
which started at approximately 2 p.m., was in progress when they 
arrived and it continued until about 3:30 p.m. Immediately after 
it closed, Stephens went to the scale and, by application of correc- 
tion weights, found that the scale was back-balanced six pounds. 
Because there was a heavy rain while the investigators had been 
waiting in their car for the sale to end, they selected for re- 
weighing only 13 cattle which were under the shed and were not 
wet. Stephens reweighed the 138 cattle between 3:44 and 4 p.m. 
Although they had not had access to feed or water, were not wet, 
and had not been exposed to any condition which might cause 
them to gain weight between the times of weighing for sale and 
reweighing, 10 of the 13 appeared to have gained weight, instead 
of showing a shrink loss as would normally be expected, as fol- 
lows: 


Weight 

No. of Head Sales Shown Upon Weight 

and Pen Name of Weight Reweighing Difference 

Description No. Consignor (pounds) (pounds) (pounds) 
1 heifer 643 W.E. Thrash 265 270 + 5 
1 heifer 627 H. E. Butler 320 325 +5 
1 cow 646 H.C. Hudson 815 820 + 5 
1 calf 651 Dewey Alford 245 250 + 5 
1 heifer 634 CC. P. Coon 410 420 +10 
2 heifers 648 Fulton Prescott 1055 1055 0 

649 

1 heifer 650 Dewey Alford 890 895 + 5 
1 bull 652 Frank Smith 620 625 + 5 
1 bull 640 W. C. Kilcrease 535 540 +5 
1 cow 626 H. E. Butler 945 945 0 
1 cow 624 H.£. Butler 985 1000 +15 
1 bull 625 H. E. Butler 1060 1070 +10 


(Tr. 42-55, 99, 121, 125-130, 246-247; CX 4A-4C). 


11. The 10 cattle which appeared to gain weight when re- 
weighed, as set out in Finding 10, were weighed by respondent 


for purpose of sale at less than their true and correct weights; 


such false weights were recorded on the relevant scale tickets and 
accounts of sale; copies of such scale tickets and accounts of sale 


were made parts of respondent’s records; and the false weights 
on the scale tickets and accounts of sale were used as the basis 


for paying the consignors the net proceeds of the sales (Tr. 51- 
57; CX 4C, 4D). 
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12. In the transactions involved in Findings 10 and 11, re- 
spondent prepared and issued accounts of sale which failed to 
show the full, true, and correct names of the buyers of the live- 
stock (Tr. 55-58, 111, 145, 160; CX 4D, 7). 


13. On August 3, 1967, Morgan Stephens, James Gunn, and R. 
E. Gissendanner, State Inspector in charge of scale testing in the 
southern part of Alabama for the State of Alabama, tested re- 
spondent’s livestock scale for accuracy and found it to be within 
tolerance and an accurate instrument for weighing livestock (Tr. 


62-65; CX 5A). 


14. Short weighing of livestock sold at a stockyard results in 
the seller getting less money than he should get at the selling 
price per pound. This is not realized by sellers who assume the 
weights are true. They have been deceived. Buyers favor a market 
where they get “preference” on the weights, as it gives them less 
shrink. This is detrimental and unfair to other markets which do 
weigh properly (Tr. 90, 131-132, 146-147, 229-230). 


CONCLUSIONS 


It is undisputed that cattle weighed by respondent for sale at 
some time between 2 p.m. and 3:30 p.m. and reweighed by com- 
plainant between 3:44 and 4 p.m. the same day appeared to have 
gained weight between the two weighings. It is also undisputed 
that cattle which had not received feed or water and had not 
gotten wet between the two weighings would show a loss or no 
change in weight, never a gain. It has been found that the cattle 
here involved were not fed nor watered between the weighings, 


and were dry when reweighed. 


Respondent claims that accurate reweighing of the animals was 
impossible because the animals had access to water and were wet 
from rain when reweighed by Stephens and Gunn. We find no 
evidence to support the contention that water was available to 
the cattle between weighings. All the evidence is to the contrary. 
As to the defense that the cattle were wet from rain at the time 
of the reweighing, Stephens and Gunn testified that they selected 
for reweighing cattle that were dry and that the cattle were dry 


when'reweighed. While there was some weak testimony on behalf 


of respondent that the animals or some of them were wet or could 
have been wet at the time of reweighing we should respect the 
finding of the hearing examiner who saw and heard the witnesses 


testifying and is in a better position to judge the credibility of 
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the witnesses than we are. He found that the animals were dry 
when reweighed by Stephens and Gunn. 


Respondent attempts to discredit the testimony of complain- 
ant’s witness Morgan Stephens by alleging a feud between Steph- 
ens and respondent and respondent’s weighmaster E. L. Coleman 
because Stephens “checked behind’ Coleman at respondent’s 
market four times but “never saw fit to check behind” him at two 
other markets where he worked as weighmaster. To support this 
argument it would have to be assumed that the witness knew 
when Coleman would weigh at respondent’s market and the other 
two, and prearranged his investigations to check Coleman at re- 
spondent’s and not to check Coleman at the other two. There is 
nothing in the record to support such assumptions. There was no 
false weighing found at the other two markets and they were not 
rechecked, but there was false weighing found by respondent on 
the first check and three others thereafter. The investigations 
were to see if the registrants were weighing properly, not to see 
if any one weighmaster was doing so. The testimony of Stephens 
does not appear to be discredited in any way. 


Respondent attributes bias or prejudice to the hearing exam- 
iner because the hearing examiner universally ruled in favor of 
the complainant on all exceptions, objections, etc. We have care- 
fully examined the record and find no prejudice or bias against 
respondent. The mere fact, that without more, the hearing exam- 
iner’s rulings were against respondent does not result in an un- 
fair hearing. See NLRB v. Pittsburgh S. S. Co., 387 U.S. 656 
(1949). Respondent also claims that the hearing examiner was 
irked because, toward the close of the hearing, the county agent 
objected on the record to the use of his conference room for the 
hearing. Respondent argues that the hearing examiner took his 
irritation out on respondent. We think the evidence in support of 
the charges is more than substantial and we conclude that the in- 
cident referred to had no bearing on the examiner’s findings and 
conclusions. 


In weighing livestock for sale when the scale was out of bal- 
ance, in weighing at less than true weights, and in accounting on 
the basis of false weights, respondent used an unfair and decep- 
tive practice in violation of sections 307 and 312 (a) of the act 
(7 U.S.C. 208 and 218 (a)) and of sections 201.55, 201.71, and 
201.73-1 (e) (3) of the regulations thereunder (9 CFR 201.55, 
201.71, and 201.73-1 (e) (3)). Keeping in its records copies of 
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scale tickets, accounts of sale, etc., showing the false weights 
violated section 401 of the act (7 U.S.C. 221). In re Madison 
Stock Yards, 27 A.D. 68, 73-74 (1968) ; In re Farmers Commis- 
sion Company, Inc., 24 A.D. 1491 (1965); In re Empire Live- 
stock Marketing Cooperative, Inc., 24 A.D. 594 (1965); In re 


Wayne County Livestock Exchange, Inc., 23 A.D. 472 (1964); 
In re Milton Silver, 21 A.D. 1438 (1962). 


Paragraph IV of the complaint charges that respondent pre- 
pared and issued accounts of sale which failed to show the full, 
true and correct names of the buyers of livestock. It is clear from 
the evidence that the accounts of sale involved did not carry the 
names of the purchasers of the livestock. But the other records 
of respondent apparently showed the names of the purchasers so 
that we cannot say that respondent kept deficient records in this 
respect because its copy of the account of sale did not carry the 
purchasers’ names as distinguished from a violation for failure 
to inform the seller by means of the account of sale of the name 
of the purchaser. We conclude then that no violation of section 
401 of the act in this respect was made. The complainant, how- 
ever, alleges that by virtue of respondent’s failure to show the 
names of purchasers on the accounts of sale respondent violated 
sections 307 and 312 (a) of the act, as well as 401 of the act, and 
also sections 201.43, 201.46 and 201.49 of the regulations. We do 
not see the applicability of sections 201.46 and 201.49, the former 
relating to daily records and the latter to scale tickets. Section 
201.43, however, requires an account of sale containing the name 


of the purchaser to be delivered to the consignor. We conclude 
that the failures of respondent to include the names of the pur- 


chasers on the accounts of sale constitute violations of sections 
307 and 312 (a) of the act and section 201.43 of the regulations. 


Respondent in its brief refers to its violations as “a few techni- 
cal violations” (p. 5) and “minor infractions of the pertinent 
regulations . . . not of sufficient severity to warrant. . . cease 
and desist. . . nor any order suspending the registration of re- 
spondent” (pp. 11-12). Short weighing is not a technical viola- 
tion. When a farmer entrusts livestock to respondent for sale, he 
is entitled to the most money respondent can return him for the 
animals. Returning him less than that by the value of a few 
pounds of animal is not likely, in itself, to bankrupt a farmer but 
it does deprive him, without his knowledge, of that much money 
which respondent was obligated to get for and deliver to him. 
Such acts are not merely technical violations nor minor infrac- 
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tions of regulations. Respondent acted knowingly, intentionally, 
willfully (Goodman v. Benson, 286 F.2d 896, 20 A.D. 159 (C. A. 
7, 1961) ), after three notices and opportunities to discontinue its 
violations. This not merely warrants, but rather requires the 
cease and desist and suspension orders below. Only the short 
weighings have been considered in ordering the suspension. 


All contentions in the record have been considered, and 


whether or not specifically mentioned herein, any suggestions, 


requests, etc., inconsistent with this decision are overruled or 
denied. 


ORDER 


Respondent, in connection with its livestock transactions in 
commerce, shall cease and desist from: (1) weighing livestock 
at other than the true and correct weights; (2) issuing scale 
tickets or accountings on the basis of false and incorrect 
weights; (3) paying the consignors of livestock on the basis of 
weights other than the true and correct weights; (4) failing to 
operate livestock scales owned or controlled by respondent in 
accordance with the regulations under the act constituting In- 
structions for Weighing Livestock; and (5) failing to notify con- 
signors by means of accounts of sale of the names of the pur- 
chasers. 


Respondent shall prepare and keep such accounts, records, and 
memoranda as will fully and correctly disclose all transactions 
involved in its business under the act. 


Respondent is suspended as a registrant under the act for 20 
days. 


Copies hereof shall be served on the parties. This order shall 
become effective on the 20th day after its date. 


(No. 12,077) 


DON BURSON AND TRUE BURSON v. WILLIAM M. PORTER AND 
UNION LIVESTOCK COMMISSION COMPANY. P&S Docket No. 
8886. Decided October 24, 1968. 


Voidable title—Bona fide purchaser—Proceeds from resale— 
Pre-existing debt—Liability 
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Where respondent Union Livestock Commission Company purchased heifers 
from respondent Porter which he had purchased from complainants and 
over which he only had voidable title and respondent Union retained the 
proceeds from the resale of such heifers and applied such amount to a 


pre-existing debt of respondent Porter, it is not a bona fide purchaser for 

value and is liable to complainant for the original purchase price of the 

15 heifers. Respondent Porter is liable to complainants for the purchase 

price of the steers and heifers purchased from complainants. 
Complainants pro se. 

Harold W. Ochsner, Ochsner, Nobles & Baughman, Amarillo, Texas, for 

respondent William M. Porter. 


Donn C. Raymond, Lovell & Raymond, Scottsbluff, Nebraska, for respond- 
ent Union Livestock Commission Company. 


John C. Banks, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act. The proceeding was 
instituted by a formal complaint filed on June 1, 1967. Com- 
plainants alleged that on March 11, 1967, they sold and delivered 
15 heifers and 76 steers to William M. Porter at the complain- 
ants’ ranch at Silverton, Texas, for the agreed price of $13,349.04; 
that in payment therefor the respondent William M. Porter gave 
complainants his draft which was not honored by the bank on 
which it was drawn; that the heifers were shipped to Union Live- 
stock Commission Company of Scottsbluff, Nebraska, which in 
turn sold the cattle to Dinklage Feedyard Company and had been 
paid therefor; that a joint venture or similar relationship existed 
between the two respondents; that respondent William M. Porter 
had assigned his rights to the proceeds from the cattle sale to the 
complainants; that complainants had not been paid in full; and 
that there was due and owing to them the sum of $1,854.03 for 
the 15 heifers. 


A copy of the investigation report, prepared by the Packers 
and Stockyards Administration of this Department and filed in 
this proceeding pursuant to Section 202.40 of the Rules of Prac- 
tice (9 CFR 202.40), was served on the complainants on June 
29, 1967, and copies of the formal complaint and investigation 
report were served on the respondents on June 30, 1967. 


Respondent William M. Porter filed an answer which con- 
tained a Motion to Dismiss for lack of jurisdiction and also a 
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general denial and request for oral hearing. Respondent Union 
Livestock Commission Company filed an answer on July 21, 1967, 
in which it alleged that it had no relationship with William M. 
Porter except that it purchased the 15 heifers from Porter; al- 
leged that the instrument which the complainants claimed to be 
an assignment from William M. Porter was not an assignment 
and was at most a relinquishment; admitted that it had resold 
the heifers to Dinklage Feedyard Company and had been paid 
therefor; and stated that it had applied the money received from 
the sale of the heifers toward a prior indebtedness due it from 
the said William M. Porter. Respondent Union Livestock Com- 
mission Company also alleged that on July 14, 1967, it had en- 
tered into a mutual settlement and release with William M. 
Porter which included his claim for the cattle in question and 
it requested an oral hearing. 


The Motion to Dismiss filed by the respondent William M. 
Porter was denied by the Presiding Officer prior to hearing. An 
oral hearing was held at Denver, Colorado, on April 23, 1968. John 
C. Banks, Office of the General Counsel of this Department, 
served as Presiding Officer. Complainant Don Burson appeared 
pro se. Respondent William M. Porter was represented by Mr. 
Harold W. Ochsner, attorney at law, Amarillo, Texas, and re- 
spondent Union Livestock Commission Company was represented 
by Mr. Donn C. Raymond, attorney at law, Scottsbluff, Nebraska. 
Oral testimony was received from four witnesses. The evidence 
disclosed that the complainants had not been paid $4,985.51 for 
the cattle sold by them to William M. Porter and upon motion 
they were permitted to amend their complaint to make claim for 
this amount. 


No proposed findings of fact, conclusions, or legal briefs were 
filed by the parties. 


FINDINGS OF FACT 


1. Complainants, Don Burson and True Burson; whose address 
is Silverton, Texas, operate a cattle ranch as a father and son 
partnership. 


2. Respondent William M. Porter, whose address is Clarendon, 
Texas, is an individual who ranches and deals in cattle. Prior to 
December 1966 he was a partner in the Carroll Creek Cattle Com- 
pany, which was registered as a dealer with the Secretary of 
Agriculture. The said partnership has been dissolved. At all 
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times material herein the said William M. Porter, as an in- 
dividual, engaged in the business of a dealer, buying and selling 
livestock in commerce for his own account. 


3. Respondent Union Livestock Commission Company is a 
Nebraska corporation which at all times material herein was en- 
gaged in the business of a market agency and dealer, registered 
with the Secretary of Agriculture to sell livestock in commerce 
on a commission basis and to buy and sell livestock in commerce 
for its own account. 


4. On March 11, 1967, the complainants sold and delivered 
15 heifers and 76 steers to the respondent William M. Porter at 
Silverton, Texas for the agreed price of $13,349.04. In payment 
therefor, the respondent William M. Porter delivered to the com- 
plainants a draft, with bill of sale attached, drawn on respondent 
Porter’s account at the Donley County State Bank of Clarendon, 
Texas. The draft was signed “William M. Porter—Cattle Acct.” 
and it was returned unpaid to the complainants marked “Insuf- 
ficient Funds.” 


5. Respondent William M. Porter sold and delivered the 15 
heifers purchased from the complainants for the agreed price of 
$1,854.03, to the respondent Union Livestock Commission Com- 
pany. The other cattle purchased from the complainants by 
William M. Porter were sold by him to another party named 
Shelton. The purchase of the 15 heifers and 76 steers by respond- 
ent William M. Porter was made with the contemplation of the 
parties that they would be shipped to Nebraska, and said cattle 
were so shipped to Nebraska soon after their sale by complain- 
ants. 


6. The 15 heifers were resold by the Union Livestock Commis- 
sion Company to the Dinklage Feedyard Company and it paid 
Union Livestock therefor. On March 13, 1967, Porter drew a draft 
on Union Livestock in the amount of $1,854.03, which was not 
honored. The respondent Union Livestock did not pay the re- 
spondent William M. Porter for the heifers, but applied the 
amount received from the resale toward an antecedent debt of 
the said William M. Porter. 


7. The respondent William M. Porter paid the complainants 
$8,363.53 upon his indebtedness, on or about October 19, 1967, 
and now owes the complainants the sum of $4,985.51, which in- 
debtedness is admitted by him. 
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8. The complaint was filed within 90 days after the cause of 
action accrued. 


CONCLUSIONS 


The facts as to the sale and delivery of the cattle to William M. 
Porter are clearly established. The only disputed issue involves 
the proceeds from the resale of the 15 heifers since respondent 
Porter was paid for the steers and concedes liability to com- 
plainants for the balance of the purchase price. The 15 heifers 
were resold by Porter to the Union Livestock Commission Com- 
pany. The record does not sustain complainant’s allegation that 
the respondents were engaged in a joint venture, or that William 
M. Porter was acting as the agent, or apparent agent, of the 
Union Livestock Commission Company. Therefore the commission 
company is not liable as a buyer of the heifers. 


Neither the complainants nor William M. Porter have been 
paid for these heifers. The passage of title from the complain- 
ants to the respondent Porter was dependent upon the payment 
of the draft, and it was therefore a voidable title until it passed 
to a bona fide purchaser for value. In addition to the right of 
recision, complainants, as defrauded sellers, may follow the pro- 
ceeds of the sale of the goods where they can be identified. 


A person who purchases cattle and applies the purchase price 
on a pre-existing debt is not a bona fide purchaser for value 
under the facts existing in this case. Johnson v. Robinson (C.A. 
5th Cir., (1953) 203 F.2d 135; Truss v. Kime, 22 A.D. 470 (1963) ; 
see Farmers Marketing v. Rippentrop, 25 A.D. 603 (1966) ; Uni- 
form Commercial Code § 1-201(a). Porter drew a draft on Union 
Livestock for the heifers, to cover the $1,854.03 purchase price 
and this draft was not honored. Instead Union Livestock credited 
Porter’s account in payment of a pre-existing debt and as such 
is not entitled to protection as a bona fide purchaser for value. 
Farmers Marketing v. Rippentrop, supra, at p. 608-609 and cases 
cited therein. In view of the circumstances of this case, we there- 
fore conclude that it is an unjust and unreasonable practice for 
Union Livestock to retain $1,854.03 of the proceeds from the re- 
sale of complainants’ 15 heifers for the payment of an indebted- 
ness due Union Livestock from Porter. 


As stated previously, Porter is also liable for this amount as 
the original purchaser of the heifers and it is therefore concluded 
that complainants are entitled to receive such damages ($1,854.03) 
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from Porter and Union Livestock, who are under the circum- 
stances jointly and severally liable. Payment to complainants of 
a total of $1,854.03, with interest, will discharge their claim with 
respect to the 15 heifers. Porter alone remains liable for the 
balance owing on the purchase price of the steers ($3,131.48). 


The claimed assignment from William M. Porter did not name 
the Bursons and it was merely a relinquishment “to such person 
or persons who may be legally and rightfully entitled thereto.” 
The complainants were not a party to the release, entered into 
between the two respondents, almost a month after the sale in 
issue and which did not specify complainants’ livestock. The re- 
lease would therefore not affect the Bursons’ claim. 


ORDER 


Within 30 days from the date of this order, respondents, Wil- 
liam M. Porter and Union Livestock Commission Company, shall 
jointly and severally pay to the complainants, as reparation, the 
sum of $1,854.03, plus interest thereon at the rate of six percent 
per annum from April 1, 1967, until paid. Respondent William 
M. Porter additionally shall pay complainants, as reparation, the 
sum of $3,131.48, with interest thereon at the rate of six per- 
cent per annum from April 1, 1967, until paid. 


Copies hereof shall be served upon all parties. 


(No. 12,078) 


In re DESARRO LIVESTOCK Co., and JOSEPH JACK DESARRO. P&S 
Docket No. 3856. Decided October 24, 1968. 


Failure to pay—Insolvency—Suspension of registration—Consent 


Respondents are ordered to cease and desist from engaging in business under 
the act while insolvent, failing to pay when due the full purchase price 
of livestock purchased in commerce and issuing insufficient funds checks 
in payment of such livestock, are ordered to keep adequate records and 
the individual respondent is suspended as a registrant under the act for 
a period of 90 days and thereafter until no longer insolvent. 


Samuel J. Harris for complainant. 
George A. Aronson, of Aronson and Fineman, East Liverpool, Ohio, for 
respondents. 
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Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on June 2, 1967 and amended on June 5, 1968, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging that respondents’ financial condi- 
tions do not meet the requirements of the Act (7 U.S.C. 204), 
and that respondents violated certain provisions of the Act and 
the regulations thereunder (9 CFR 201.1 et seq.). 


Respondents have filed an amended answer in which they ad- 
mit the jurisdictional allegations of the amended complaint, 
neither admit nor deny the remaining allegations, waive oral 
hearing and the report of the Hearing Examiner, and for the 
purposes of this proceeding and for such purposes only, consent 
to the issuance of a specified order with findings of fact and con- 
clusions based on the allegations of the amended complaint. Com- 
plainant has recommended that the order consented to by re- 
spondents be issued. 


FINDINGS OF FACT 


1. (a) DeSarro Livestock Co., hereinafter individually or 
separately referred to as the corporate respondent, is a eorpora- 
tion with its principal place of business located at East Liver- 
pool, Ohio. 

(b) The corporate respondent, at all times material herein, 
was engaged in the business of buying and selling livestock in 
commerce for its own account under the direction, control, and 
management of Joseph Jack DeSarro, hereinafter individually or 
separately referred to as the individual respondent. 


(c) The individual respondent, whose address is 949 River- 
side Avenue, Wellsville, Ohio, at all times material herein was 
president, manager, and principal owner of the corporate re- 
spondent. 


(d) The individual respondent at all times material herein 
was: 


(1) Engaged in the business of operating, conducting, 
and managing the business of the corporate respondent; and 
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(2) Engaged in the business of buying and selling live- 
stock in commerce. 


(e) The individual respondent presently is and at all times 
material herein was registered with the Secretary of Agriculture 
as a dealer to buy and sell livestock in commerce. 


2. (a) The corporate respondent’s current liabilities, as of 
December 31, 1966, exceeded its current assets. As of said date 
the corporate respondent had current liabilities totaling 
$917,303.93, and current assets totaling only $268,641.78, result- 
ing in an excess of current liabilties over current assets of 


$648,662.15. 


(b) The corporate respondent’s current liabilities, as of 
April 29, 1967, exceeded its current assets. As of said date, the 
corporate respondent had current liabilities totaling $1,164,305.63, 
and current assets totaling only $463,962.79, resulting in an ex- 
cess of current liabilities over current assets of $700,342.84. 


(c) The corporate respondent’s current liabilities as of July 
15, 1967, exceeded its current assets. As of said date, the cor- 
porate respondent had current liabilities totaling $825,622.01, and 
current assets totaling only $345,413.61, resulting in an excess 
of current liabilities over current assets of $480,208.40. 


(d) The corporate respondent’s current liabilities presently 
exceed its current assets. 


8. The corporate respondent, under the direction, control, and 
management of the individual respondent, during the period from 
December 31, 1966 through May 25, 1967, engaged in business 
as a dealer, in commerce, notwithstanding the fact that during 
such period, the corporate respondent’s current liabilities ex- 
ceeded its current assets. 


4, (a) The individual respondent’s current liabilities, as of 
July 15, 1967, exceeded his current assets. As of said date, the 
individual respondent had current liabilities totaling $468,155.73, 
and current assets totaling only $9,675.83, resulting in an excess 
of current liabilities over current assets of $458,479.90. 


(b) The individual respondent’s current liabilities presently 
exceed his current assets. 


5. The corporate respondent, under the direction, control, and 
management of the individual respondent, and the individual re- 
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spondent, in connection with respondents’ operations as a dealer, 
on or about the dates, and in the nine transactions set forth in 
paragraph V of the Amended Complaint, and in other transactions 
at divers other times during the month of May 1967, purchased 
livestock, in commerce, and, in purported payment therefor, is- 


sued checks drawn on the corporate respondent’s account, which 
checks, when presented for payment, were returned unpaid by 


the bank upon which they were drawn because of insufficient 
funds on deposit in said corporate respondent’s account to pay 
such checks. 

6. The corporate respondent, under the direction, control, and 
management of the individual respondent, and the individual re- 


spondent, in connection with respondents’ operations as a dealer, 
on or about the dates and in the 41 transactions set forth in 
paragraph VI of the Amended Complaint, and in other trans- 


actions at divers other times during the month of May 1967, pur- 
chased livestock, in commerce, for the account of the corporate 


respondent or the individual respondent, as the case may be, and 
failed to pay, when due, the full purchase price of such livestock. 


7. The corporate respondent, under the direction, control, and 
management of the individual respondent, and the individual re- 
spondent, during the period from March 14, 1966 through May 
31, 1967, failed to keep accounts, records, and memoranda which 
fully and correctly disclosed all transactions involved in their 
business as a dealer under the Act, in that respondents, during 
such period: (1) failed to keep: (a) a general ledger of accounts 
showing assets, liabilities, income, expenses, and capital or net 
worth; (b) a record of accounts receivable; and (c) a record of 
accounts payable; and (2) failed to make regular reconciliations 
of their bank accounts. 


CONCLUSIONS 


(a) By reason of the facts set forth in Finding of Fact 2 
herein, it is concluded that the corporate respondent’s financial 
condition does not meet the requirements of the Act (7 U.S.C. 


204). 


(b) By reason of the facts set forth in Findings of Fact 3, 5, 
6 and 7 herein, it is concluded that the corporate respondent has 
wilfully violated sections 312(a) and 401 of the Act (7 U.S.C. 


218(a), 221) and section 201.43(b) of the regulations (9 CFR 
201.43 (b) ). 
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(c) By reason of the facts set forth in Finding of Fact 4 here- 
in, it is concluded that the individual respondent’s financial con- 


dition does not meet the requirements of the Act (7 U.S.C. 204). 


(d) By reason of the facts set forth in Findings of Fact 3, 5, 
6 and 7 herein, it is concluded that the individual respondent has 
wilfully violated sections 312(a) and 401 of the Act (7 U.S.C. 


213(a), 221) and section 201.43(b) of the regulations (9 CFR 
201.43(b)). Inasmuch as the respondents have consented to the 


issuance of the order set forth below and complainant has recom- 
mended that such order be issued, the order will be issued. 


ORDER 


Corporate respondent, its officers, representatives, agents and 
employees, directly or through any corporate or other device, in 
connection with respondent’s operations as a dealer, shall cease 


and desist from: 


1. buying and selling livestock in commerce while corporate 
respondent’s current liabilities exceed its current assets; 


2. failing to pay, when due, the full purchase price of livestock 
purchased in commerce; and 

38. issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on de- 
posit in the bank account upon which they are drawn to pay 
such checks. 

Corporate respondent shall keep accounts, records and memo- 
randa which fully and correctly disclose all transactions involved 


in its business as a dealer subject to the Act, including, among 
other things; (1) a general ledger of accounts showing assets, 
liabilities, income, expenses, and capital or net worth; (2) month- 


ly reconciliations of its bank accounts; (3) a record of accounts 
payable; and (4) a record of accounts receivable. 


Individual respondent shall cease and desist from: 


1. failing to pay, when due, the full purchase price of live- 
stock purchased in commerce; and 

2. issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on de- 
posit in the bank account upon which they are drawn to pay such 
checks. 
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Individual respondent shall keep accounts, records, and memo- 
randa which fully and correctly disclose all transactions involved 
in his business as a dealer subject to the Act, including, among 
other things: (1) a general ledger of accounts showing assets, 
liabilities, income, expenses, and capital or net worth; (2) month- 
ly reconciliations of his bank accounts; (8) a record of accounts 
payable; and (4) a record of accounts receivable. 


Individual respondent is suspended as a registrant under the 
Act for a period of ninety days and thereafter until such time as 
he demonstrates that he is no longer insolvent. When individual 
respondent demonstrates that he is no longer insolvent, a supple- 
mental order will be issued in this proceeding terminating this 
suspension after the 90-day period. 


This order shall become effective on the sixth day after service 
upon respondents and copies hereof shall be served upon the 
parties. 


(No. 12,079) 


In re L. C. TUCKER and SHELBY TUCKER, d/b/a L. C. TUCKER & 
Son. P&S Docket No. 4040. Decided October 24, 1968. 


Failure to pay—Insolvency—Suspension of registration—Consent 


Respondents consented to the issuance of an order requiring them to cease 
and desist from failing to pay when due the full purchase price of live- 
stock purchased and issuing insufficient funds checks in payment of such 
livestock, ordering them to keep adequate records and suspending them 
as registrants under the act for 90 days and thereafter until no longer 
insolvent. 


William R. Pedder for complainant. 
Charles E. Barham, of Barham, Wright, Barham & Dawkins, Ruston, 
La., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a Com- 
plaint filed on September 3, 1968, by the Packers and Stockyards 
Administration, United States Department of Agriculture, charg- 
ing that the financial condition of the respondents did not meet 
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the requirements of the Act and that respondents wilfully violated 
the Act and the regulations thereunder (9 CFR 201.1 et seq.), 
hereinafter referred to as the regulations. 


The respondents filed an amended answer on October 4, 1968, 
in which they admit the jurisdictional allegations of the com- 
plaint, neither admit nor deny the remaining allegations, waive 
oral hearing and the report of the Hearing Examiner and con- 
sent to the issuance of a specified order, with findings and con- 
clusions, for the purpose of this proceeding only, based on the 
allegations contained in the complaint. Complainant has recom- 
mended that the order consented to by the respondents be issued. 


FINDINGS OF FACT 


1. (a) Respondents are partners doing business as L. C. Tucker 
& Son with their principal place of business at Bernice, Louisiana. 


(b) Respondents at all times material herein were: 


(1) Engaged in the business of buying and selling live- 
stock for their own account in commerce; and 


(2) Registered with the Secretary of Agriculture as a 
dealer under the Act. 


2. Respondents’ current liabilities presently exceed their cur- 
rent assets. As of August 9, 1968, respondents had current liabili- 
ties totaling $628,155.64 and current assets totaling $43,263.82, 
resulting in an excess of current liabilities over current assets of 
$584,891.82. 


3. Respondents, in connection with their operations as a dealer, 
on or about the dates and in the transactions set forth below, pur- 
chased livestock in commerce, and in purported payment thereof, 
issued checks on their account at the State National Bank, Tex- 
arkana, Arkansas, which were returned unpaid by the bank upon 
which they were drawn because respondents did not have suf- 
ficient funds on deposit in the account upon which said checks 
were drawn. 


Date Date Amount 
of of No. of of 
Purchase Check Head Check Purchased At 
1968 1968 


July 15 July 23 55 $ 6,099.69 Lum Bros. Stockyards, Inc. 
Vidalia, Louisiana 

July 16 July 23 80 9,586.47 Farmer and Stockman Auction, Inc. 
Clarence, Louisiana 
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Date Date Amount 
of of No. of of 
Purchase Check Head Check Purchased At 
1968 1968 


July 16 July 23 77 7,746.79 Franklin Livestock Auction, Inc. 
Winnsboro, Louisiana 

July 17 July 23 72 8,490.17 Red River Livestock Auction, Inc. 
Coushatta, Louisiana 

July 19 July 23 118 18,343.46 Dominique’s Livestock Auction, Inc. 
Alexandria, Louisiana 

July 19 July 23 142 15,794.46 Eudora Livestock Auction Co., Inc. 
Eudora, Arkansas 


4. Respondents, in connection with their operations as a dealer, 
on or about the dates and in the transactions specified in para- 
graph 3 and set forth below, purchased livestock in commerce 
and failed to pay the full purchase price for such livestock. As of 
August 30, 1968, there remained unpaid by respondents the total 
amount due for these livestock purchases. 


No.of Amount of Live- Purchased 
Date Head stock Purchased Ator From 
1968 
July 10 697 $69,348.34 Quinn Brothers 
Jackson, Mississippi 
July 12 112 11,468.38 Quinn Brothers 
Jackson, Mississippi 
July 13 801 77,589.27 Quinn Brothers 
Jackson, Mississippi 
July 22 56 6,069.10 Lum Bros. Stockyards, Inc. 
Vidalia, Louisiana 
July 22 67 7,040.32 Bastrop Livestock Auction 
Bastrop, Louisiana 
July 23 50 5,298.23 Franklin Livestock Auction, Inc. 
Winnsboro, Louisiana 
July 23 91 10,078.49 Farmer and Stockman Auction, Inc. 
Clarence, Louisiana 
July 24 49 5,360.75 Red River Livestock Auction, Inc. 
Coushatta, Louisiana 
July 24 62 6,955.49 Delhi Livestock Auction 
Delhi, Louisiana 
July 24 89 9,494.13 Drew County Auction Sale 
Monticello, Arkansas 
July 25 431 46,747.91 Tri-State Stock Yards, Inc. 
Greenville, Mississippi 
July 25 19 2,324.02 Tri-State Stock Yards, Inc. 
Greenville, Mississippi 
July 26 246 28,642.58 Eudora Livestock Auction, Inc. 
Eudora, Arkansas 
July 26 101 11,413.68 Dominique’s Livestock Auction, Inc. 


Alexandria, Louisiana 
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No.of Amount of Live- Purchased 
Date Head stock Purchased At or From 
1968 

July 27 201 20,412.33 Quinn Brothers 
Jackson, Mississippi 

July 29 82 10,337.99 Lum Bros. Stockyards, Inc. 
Vidalia, Louisiana 

July 29 63 6,508.26 Bastrop Livestock Auction 
Bastrop, Louisiana 

July 30 85 8,969.34 Franklin Livestock Auction, Inc. 
Winnsboro, Louisiana 

July 31 8 824.24 Drew County Auction Sale 


Monticello, Arkansas 


5. Respondents, during the period of July 1, 1968 through 
August 10, 1968, in connection with their business as a dealer, 
failed to keep accounts, records and memoranda which fully and 
correctly disclosed all transactions involved in their business, in- 
cluding a general ledger of accounts, a purchase and sales journal, 
and a cash receipts and disbursements journal. Moreover, re- 
spondents failed to reconcile their bank accounts to ascertain the 
condition of such accounts. 


CONCLUSIONS 


By reason of the facts alleged in Finding of Fact 2 herein, re- 
spondents’ financial condition does not meet the requirements of 
the Act (7 U.S.C. 204). 


By reason of the facts alleged in Finding of Fact 3 herein, re- 
spondents have violated section 312(a) of the Act (7 U.S.C. 
213 (a)). 


By reason of the facts alleged in Finding of Fact 4 herein, re- 
spondents have violated section 312(a) of the Act, supra and 
section 201.48(b) of the regulations (9 CFR 201.43(b)). 


By reason of the facts alleged in Finding of Fact 5 herein, re- 
spondents have violated section 401 of the Act (7 U.S.C. 221) and 
section 201.46(a) of the regulations (9 CFR 201.46(a)). 


Inasmuch as the Complainant has recommended that the order 
consented to by the respondents be issued, the order will be is- 
sued. 


ORDER 


Respondents, individually and as partners with each other or 
with other persons, shall cease and desist from: 














PACKERS AND STOCKYARDS ACT, 1921 
Cite as 27 A.D. 1254 


1254 





(1) Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce; and 


(2) Issuing checks or drafts in payment for livestock pur- 
chased in commerce without having and maintaining sufficient 
funds on deposit in the bank account on which they are drawn to 
pay such checks or drafts. 


Respondents shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in their 
business as a dealer subject to the Act including, inter alia: 
(1) a general ledger of accounts; (2) a purchase and sales 
journal; and (3) a cash receipts and disbursements journal. Re- 
spondents shall make monthly reconciliations of their bank ac- 
counts. 

Respondents are suspended as registrants under the Act for a 
period of 90 days and thereafter until such time as they demon- 
strate that they are no longer insolvent. When the 90-day period 
has expired and respondents have demonstrated that they are no 
longer insolvent, a supplemental order will be issued in this pro- 
ceeding terminating such suspension. 


This order shall become effective on the sixth day after service 
on the respondents. Copies hereof shall be served upon the parties. 


(No. 12,080) 


In re VERNON STOCKYARDS Co., INC. P&S Docket No. 4035. De- 
cided October 24, 1968. 


Bonding requirements—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring it to cease and 
desist from engaging in business under the act without the required 
bond. 


James S. Krzyminski for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 





VERNON STOCKYARDS 1255 
Cite as 27 A.D. 1254 


et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on August 21, 1968 by the Packers and Stockyards 
Administration, United States Department of Agriculture, charg- 
ing respondent with violations of the Act and the regulations 
thereunder (9 CFR 201.1 et seq.), hereinafter referred to as the 
regulations. 


Respondent filed an answer on September 12, 1968, in which it 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order, with findings and conclusions, for 
the purpose of this proceeding only, based on the allegations con- 
tained in the complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Vernon Stockyards Co., Inc., hereinafter referred to as 
the respondent, is a corporation with its principal place of busi- 
ness located at Route 2, Vernon, Texas. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Vernon Stockyards Co., Inc. stockyard, Vernon, Texas, a 
posted stockyard under the Act; 


(2) Engaged in the business of selling livestock in com- 
merce on a commission basis; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. The surety bond which respondent maintained to secure per- 
formance of its market agency obligations under the Act was 
terminated on February 11, 1968. Respondent was notified by 
certified mail on or about January 26, 1968, of such termination 
date and informed that it would have to comply with the bond- 
ing requirements under the Act and the regulations if it continued 
to engage in business as a market agency in commerce after such 
termination date. Notwithstanding such notice, respondent has 
continued to engage in the business of a market agency, selling 
livestock in commerce on a commission basis, without filing and 
maintaining a reasonable bond or the equivalent thereof, as re- 
quired under the Act and the regulations. 
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CONCLUSIONS 


By reason of the facts set forth, swpra, respondent has wilfully 
violated sections 307 and 312(a) of the Act (7 U.S.C. 208, 
213(a)), and sections 201.29, and 201.30 of the regulations (9 
CFR 201.29, 201.30). 


Inasmuch as complainant has recommended that the order con- 
sented to by respondent be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, in connection 
with respondent’s operations as a market agency, shall cease and 
desist from engaging in business in commerce in any capacity 
for which bonding is required under the Act and the regulations 
without filing and maintaining a reasonable bond or its equiva- 
lent, as required under the Act and the regulations. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 12,081) 


In re STEWART AND WHITE, INC., d/b/a PATES STOCKYARD. P&S 
Docket No. 4007. Decided October 28, 1968. 


Bonding requirements—Suspension of registration—Default 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded therefor and is suspended as a registrant 
under the act until bonded. 


Samuel J. Harris for complainant. 
G. Osmond Hyde, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed October 1, 1968, to which respondent did not file exceptions,’ 
are adopted as the final decision and order in this proceeding. 
7T. In lieu of exceptions, respondent indicated, in effect, that it is currently attempting to 
comply with the bonding requirements of the act. When it does so, as stated in the order 


adopted herein, the suspension of respondent as a registrant under the act contained in 
such order will be terminated. 
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This order shall become effective on the 6th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, as amended and supplemented (7 U.S.C. 181 et seq.), 
hereinafter called the act, instituted by a complaint filed May 27, 
1968, by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture. The respondent 
is registered with the Secretary under the act as a market agency 
to buy and sell livestock in commerce and is charged with engag- 
ing in business as such a market agency without filing and main- 
taining a reasonable bond or its equivalent, as required by the act 
and the regulations issued thereunder. A copy of the complaint 
and a copy of the rules of practice were served upon the respond- 
ent June 8, 1968. 


At the time of the service of the complaint, respondent was 
notified in writing than an answer thereto should be filed within 
20 days after such service, and that, in accordance with section 
202.9 of the rules of practice (9 CFR 202.9), failure to file an 
answer would constitute an admission of the facts alleged in the 
complaint and, in effect, a waiver of oral hearing. Notwithstand- 
ing such notice, respondent has not filed an answer. The matter 
was referred to G. Osmond Hyde, Chief Hearing Examiner, Office 
of Hearing Examiners, United States Department of Agriculture, 
for the preparation of a report without further investigation or 
hearing pursuant to section 202.9(c) of the rules of practice. 


On July 15, 1968, counsel for complainant filed a document 
recommending that an order issue directing respondent to cease 
and desist from engaging in business in any capacity under the 
act and the regulations without complying with the bonding re- 
quirements relating thereto, and further, that respondent be sus- 
pended as a registrant under the act until it fully complies with 
such requirements. A copy of this recommendation was served 
upon the respondent on July 17, 1968. 
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PROPOSED FINDINGS OF FACT 


1. Respondent, Stewart and White, Inc., is a corporation doing 
business as Pates Stockyard, with its principal place of business 
located at Pembroke, North Carolina. At all times material here- 
in, respondent was registered with the Secretary as a market 
agency to buy and sell livestock in commerce, and at all such 
times was engaged in the business of selling livestock in com- 
merce on a commission basis. 


2. The surety bonds which respondent maintained to secure 
performance of its market agency obligations under the act were 
terminated December 7, 1967. On or about November 21, 1967, 
respondent was notified of such termination, by certified mail, 
and was informed that it would have to comply with the bonding 
requirements under the act and the regulations if it continued to 
engage in business as a market agency in commerce after the 
termination date. Notwithstanding such notice, respondent, since 
December 7, 1967, has continued to engage in the business of a 
market agency, selling livestock in commerce, without filing and 
maintaining a reasonable bond or its equivalent. 


PROPOSED CONCLUSIONS 


By operating a business as a market agency under the act 
without an adequate bond or its equivalent, as set forth in Find- 
ing of Fact 2, respondent has wilfully violated section 312(a) of 
the act (7 U.S.C. 213(a)) and sections 201.29 and 201.30 of the 
regulations issued thereunder (9 CFR 201.29 and 201.30). See, 
e.g., In re Isom Martin, 8 A.D. 1247 (1949) ; In re Barry M. Hall, 
24 A.D. 1588 (1965). Respondent should be ordered to cease and 
desist from the violation found herein and be suspended as a reg- 
istrant under the act until it fully complies with the bonding 
requirements thereunder, as recommended by complainant. See, 
e.g., In re Mart (Bill) White, 23 A.D. 1104 (1964) ; In re Barry 
M. Hall, Supra. 


PROPOSED ORDER 


Respondent, its officers, directors, agents and employees, di- 
rectly or through any corporate or other device, shall cease and 
desist from engaging in business in commerce under the act with- 


out filing and maintaining such bond or its equivalent as is re- 
quired by the act and the regulations issued pursuant thereto. 
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Respondent is suspended as a registrant under the act until it 
fully complies with the bonding requirements of the act and the 
regulations issued thereunder. At the request of respondent, 
after demonstration of full compliance with such requirements, a 
supplemental order will be issued terminating this suspension. 


(No. 12,082) 


In re MIDTOWN VEAL & MUTTON Co., INC. P&S Docket No. 3932. 
Decided October 30, 1968. 


Packer—Failure to pay—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring it to cease and 
desist from failing to pay when due the full purchase price of livestock 
purchased in commerce and issuing insufficient funds checks or drafts 


in payment of such livestock. 


Garrett N. Wyss for complainant. 
Warren J. Kaps, of Stein Abrams & Rosen, New York, N. Y., for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act, instituted by a Complaint and Notice of 
Hearing, hereinafter referred to as the Complaint, filed on Decem- 
ber 4, 1967, by the Acting Administrator, Packers and Stock- 
yards Administration, United States Department of Agriculture, 
charging respondent with violations of the Act and the regula- 
tions thereunder (9 CFR 201.1 et seq.), hereinafter referred to 


as the regulations. 


Respondent filed an amended answer on October 24, 1968, in 
which it admits the jurisdictional allegations of the Complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents 


to the issuance of a specified order, with findings and conclusions, 


for the purpose of this proceeding only, based on all allegations 
contained in the Complaint. Complainant has recommended that 
the order consented to by respondent be issued. 
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FINDINGS OF FACT 


1. (a) Midtown Veal & Mutton Co., Inc., hereinafter referred 


to as the respondent, is a corporation with its principal place of 
business at 37 Legal Street, Newark, New Jersey. 


(b) Respondent is, and at all times material herein was, 
engaged in the business of buying livestock in commerce for pur- 


poses of slaughter and of manufacturing or preparing meat or 
meat food products for sale or shipment in commerce. 


(c) Respondent is, and at all times material herein was, a 
packer within the meaning and subject to the provisions of the 
Act. 

2. Respondent, in connection with its operations as a packer, 
in 78 transactions between September 15, 1967 and November 
17, 1967, purchased 14,844 head of livestock from sellers located 
in Minnesota, Alabama, Illinois, South Dakota, Ohio, Indiana, 
New York, Pennsylvania, Kentucky and Tennessee, at a com- 
bined purchase price of $991,557.33, and failed to pay the full 
purchase price thereof. 


8. (a) Respondent, in connection with its operations as a 
packer, on or about November 7, 1967, purchased approximately 
84,116 pounds of meat in commerce, from Minden Beef Company, 


Minden, Nebraska, for the amount of $16,375.68, and failed to 
pay the full purchase price of such meat. 


(b) Respondent, in connection with its operations as a 


packer, on or about October 26, 1967, purchased approximately 
240 beef hindquarters in commerce from Aurora Packing Com- 
pany, Aurora, Illinois, for the amount of $16,520.63, and failed 


to pay the full purchase price of such meat. 

4. (a) Respondent, in connection with its operations as a pack- 
er, in 17 transactions between September 18, 1967 and November 
10, 1967, in purported payment for 5,894 head of livestock pur- 
chased from sellers located in Indiana, Kentucky, New York, 


Pennsylvania, South Dakota, Ohio and Tennessee, issued checks 
totalling $186,380.22, which checks were returned unpaid by the 


bank on which they were drawn because respondent did not have 


sufficient funds on deposit in the account on which such checks 
were drawn. 


(b) Respondent, in connection with its operations as a pack- 
er, in six transactions between October 30, 1967 and November 9, 
1967, in purported payment for 1,655 head of livestock purchased 
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from sellers located in Minnesota and Alabama, authorized drafts 
totalling $53,625.66 to be drawn on respondent, which drafts 
were not honored when presented for payment because respond- 


ent did not have sufficient funds available in or at the bank at 
which such drafts were payable. 


CONCLUSIONS 

By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has engaged in and used an unfair and deceptive 
practice in commerce, in violation of section 202(a) of the Act 
(7 U.S.C. 192(a)) and section 201.43(b) of the regulations (9 
CFR 201.43 (b)). 

By reason of the facts set forth in Findings of Fact 3 and 4 
herein, respondent has engaged in and used unfair and deceptive 
practices in commerce, in violation of section 202(a) of the Act 
(7 U.S.C. 192(a)). 

Complainant has recommended that the order consented to by 
respondent be issued. The order will be issued. 


ORDER 


Respondent, its officers, directors, agents and employees, in 
connection with respondent’s operations as a packer, shall cease 
and desist from (1) failing to pay, when due, the full purchase 
price of livestock or meat purchased in commerce; (2) issuing 
checks in payment for livestock or meat purchased in commerce 
without maintaining sufficient funds on deposit in the bank ac- 
count on which they are drawn to pay such checks when presented 
for payment; and (3) authorizing drafts to be drawn against 
respondent in payment for livestock or meat purchased in com- 
merce without having sufficient funds in or at the bank at which 
such drafts are payable to pay such drafts when presented for 


payment. 


This order shall become effective on the first day after service 
on respondent. Copies hereof shall be served on the parties. 


(No. 12,083) 


In re ARTHUR ANDREW MILLS. P&S Docket No. 4032. Decided 
October 31, 1968. 


Bonding requirements—Cease and desist—Consent 
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Respondent consented to the issuance of an order requiring him to cease and 
desist from engaging in business under the act without being bonded 
therefor. 


William R. Pedder for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 


yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a Com- 


plaint filed on August 19, 1968, by the Packers and Stockyards 
Administration, United States Department of Agriculture, charg- 


ing respondent with violations of the Act and the regulations 
thereunder (9 CFR 201.1 et seq.), hereinafter referred to as the 
regulations. 


Respondent filed an answer on September 12, 1968, in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner and consents to the is- 
suance of a specified order with findings and conclusions, for the 
purpose of this proceeding only, based on the allegations contain- 
ed in the complaint. Complainant has recommended that the 
order consented to by respondent be issued, except that it is 
recommended that respondent not be suspended as a registrant 
under the Act, since the respondent has now complied with the 


bonding requirements of the Act and the regulations. 


FINDINGS OF FACT 


1. (a) Arthur Andrew Mills, hereinafter referred to as the 
respondent, is an individual with his principal place of business 
at Randleman, North Carolina. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account, and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure per- 
formance of his dealer obligations under the.Act was terminated 
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on March 2, 1967. Respondent was notified by certified mail on or 
about March 6, 1967, of such termination date and was informed 
that he would have to comply with the bonding requirements 
under the Act and the regulations if he continued to engage in 
business as a dealer in commerce after such termination date. 
Notwithstanding such notice, respondent has continued to engage 
in the business of a dealer, buying and selling livestock for his 
own account, without filing or maintaining a reasonable bond or 
its equivalent, as required under the Act and the regulations. 


CONCLUSIONS 
By reason of the facts set forth in Findings of Fact 2, re- 
spondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)) and sections 201.29 and 201.30 of the regulations (9 
CFR 201.29, 201.30). 
Inasmuch as the complainant has recommended that the order 
consented to by respondent be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
regulations. 
This order shall become effective on the sixth day after service 


thereof upon the respondent and copies thereof shall be served 
upon the parties. 


COURT DECISION 


ARMOUR AND COMPANY v. UNITED STATES and ORVILLE L. FREE- 
MAN, Secretary of Agriculture. October 17, 1968. 


UNITED STATES COURT OF APPEALS 
FOR THE SEVENTH CIRCUIT 


Before MAJOR, Senior Circuit Judge, HASTINGS and CUMMINGS, 
Circuit Judges. 


CUMMINGS, Circuit Judge. At the instance of the Western 
States Meat Packers Association, the United States Department 
of Agriculture filed a complaint in 1962 against Armour and 














1264 PACKERS AND STOCKYARDS ACT, 1921 


Cite as 27 A.D. 1263 


Company alleging violations of Section 202(a), (b) and (e)! of 
the Packers and Stockyards Act (7 U.S.C. § 192(a), (b) and 
(e)). 


Armour is the second largest meat packer in the United States. 
In January and February of 1959, pursuant to recommendations 
contained in a survey conducted by N. W. Ayer & Co., Armour’s 
Western Area advertising agency, the management of the West- 
ern Area of its Foods Division embarked upon a 5-week promo- 
tion of thick-sliced bacon by offering consumers a 50¢ coupon 
refund on the purchase of each 2-lb. package of such bacon in 
Alaska, Hawaii, Oregon, Washington and most of California. The 
Ayer survey disclosed that except for Spokane, Armour had less 
than 5 per cent of the meat market in the Western Area, but in 
Spokane it had approximately 25 per cent of the market. The 
bacon promotion coupon plan was designed to increase the sale 
of all Armour Star meats, as well as to increase the sale of 
Armour Star thick-sliced bacon and establish a brand preference 
for such bacon in its new packaging and new rindless cut. This 
was a substantially new product, and Armour hoped that the 
purchasers would consume twice as much bacon by using the 
same number of slices of thick-sliced bacon as regular bacon. 
Ads were run featuring the bacon coupon promotion singly and 
in conjunction with other Armour Star products. 


The Judicial Officer of the Department of Agriculture con- 
cluded that Armour’s practice violated Section 202(a) and (b) 
of the Act, which makes it unlawful for a packer to: 


“(a) Engage in or use any unfair, [or] unjustly discrimina- 
tory, * * * practice * * * in commerce; or 


“(b) Make or give, in commerce, any undue or unreason- 
able preference or advantage to any particular person or locality 
in any respect whatsoever * * *.” (7 U.S.C. § 192(a) and (b).) 


The refund offer was limited to one 50¢ payment per family 
and required the consumer to mail a coupon from the thick-sliced 
bacon package to Armour’s advertising agency in San Francisco. 
The 50¢ figure was chosen for the coupon refund after consider- 
ing the number of redemptions expected and the range of refunds, 
from 10¢ to full purchase price, offered in other companies’ food 
promotions. For example, Oscar Mayer & Co., a competitor of 


1. The charge under Section 202(e) was subsequently dismissed. 
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Armour in the San Francisco portion of the Western Area, had 
previously offered 50¢ refunds on various meat products. 


The financing of this coupon plan was from funds solely in 
Armour’s Western Area, including trade territories not covered 
by the coupon-refund offer. In 1959, Armour spent 34 of a cent 
per pound for promotion for all processed meats produced in the 
Western Area. Each plant in the Western Area was to receive 
advertising and promotional value proportionate to the assess- 
ments against the projected production from that unit. Otherwise, 
the unit received a refund for monies not used in its territory, so 
that no unit of the Western Area contributed more than it re- 
ceived in advertising and promotion. About 286,000 persons ac- 
cepted the five-week offer, costing Armour $143,000 instead of 
the $25,000 intended to cover this and two other scheduled pro- 
motions, one for this same product and one for frankfurters. As a 
consequence of the unexpected cost of the coupon-refund program, 
Armour’s Western Area management canceled the two later 
coupon promotions and curtailed other advertising of individual 
Armour Star products that had been scheduled for other parts 
of 1959. Because of this cut-back in its advertising program, 
$107,000 contributed by the various Western Area units was re- 
turned to them (Petitioner’s Exhibit 22). 


During the period in question, Armour’s wholesale prices for 
2-lb. packages of this bacon ranged from 85.6¢ to $1.20 in this 
area. According to the Department, disregarding the coupon 
plan, Armour’s profit margin was 2 to 4 cents per package. While 
the refund was in effect, the net price to an accepting consumer 
was 50 to 60 per cent of the retail price. During the coupon 
period, Armour’s average weekly sales of this product increased 
from 121,000 lbs. to an average of 360,000 lbs., but its sales of 
regular bacon decreased sharply. Its total sales during the re- 
demption period consisted of approximately 900,000 2-Ib. pack- 
ages, and there was a 31.8 per cent response by consumers to the 
coupon plan, indicating that the cost of the refund plan was 16¢ 
per 2-lb. package. 


The Judicial Officer concluded that Armour’s coupon plan in- 
creased its sales of thick-sliced bacon while its competitors lost 
sales and accounts during the promotion period. He determined 
that the practice was unfair or, alternatively, unjustly discrimina- 
tory under Section 202(a) of the Act and that the practice also 
constituted an undue or unreasonable preference or advantage 
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under Section 202(b). Accordingly, the following cease and desist 
order was entered in 1967: 


“Immediately prior to the launching of any program offering 
or giving a refund to any retail purchaser or consumer of meats 
or meat food products, respondent shall ascertain the unit cost 
at that time for the item in connection with which the refund 
is offered, and shall cease and desist from offering or giving a 
refund which when added to said unit cost results in a net 
unit return for the item to respondent substantially less than 
unit cost (including the amount of the refund). Provided: That 
this order shall not apply to the introduction of a really new 
meat product.” (26 Agr. Dec. 484, 515.) 


In asking us to set aside the Judicial Officer’s decision and 
order, Armour asserts that its bacon sales were not below cost 
and that no predatory intent was shown. Armour also claims that 
there is no substantial evidence that the business of competing 
packers was injured. Finally, the scope of the order is assailed, 
but as will appear, there is no need to consider that point. 


Below Cost Sales Are Not Clearly Demonstrable Here 


This is admittedly a test case to determine the validity of 
coupon promotion plans under the Packers and Stockyards Act. 
Armour sold the thick-sliced bacon in question to retail stores at 
its regular wholesale prices, and those stores in turn sold to con- 
sumers at regular retail prices. To support the Department’s as- 
sertion that Armour’s sales to the retail stores were below cost, 
we are told that the amount of the coupon refund must be added 
to Armour’s unit costs of bacon during this five-week period. On 
the other hand, Armour argues quite persuasively that the coupon 
plan was meant to improve the sale of all Armour Star products 
throughout the year and therefore cannot be charged to the five- 
week production cost of thick-sliced bacon. In conformity with 
the practice of other packers, all Armour Western Area meat 
products were assessed for the cost of the program even though 
the coupon refunds concerned only 2-lb. packages of thick-sliced 
bacon. Considering that the coupon promotion plan was designed 
to stimulate bacon and other sales beyond its duration, it is 
questionable whether the $143,000 should be charged to thick- 
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sliced bacon costs during the five weeks the plan was in existence, 
as the Department urges.’ 


Even accepting arguendo the Department’s novel premise that 
the entire $143,000 cost of the coupon promotion should be charg- 
ed to the cost of producing the thick-sliced bacon and reflected 
in the sales to the retail stores during the five weeks of the pro- 
motion, there is no warrant for adding, as the Department does 
in its brief, 50¢ to the cost of every package of bacon sold during 
the period in question in determining the extent of any Armour 
loss on the bacon. In fact, the Judicial Officer’s opinion concedes 
that only 31.8 per cent of the purchasers of these packages 
(286,000 out of some 900,000) actually accepted the redemption 
offer (26 Agr. Dec. at p. 496). Thus the cost to Armour amounted 
to 16¢ per package when the total sales during the period of 
the promotion are taken into consideration. After the Depart- 
ment’s tabulation of Armour’s unit cost per package is adjusted 
to reflect this 16¢ (or $8 per cwt.) additional cost rather than 
50¢ (or $25 per cwt.), it appears that Armour at all times made 
a profit on the bacon during the promotional period, as shown 
in the following adjusted Departmental tabulation *: 


2. The Department’s assertions that Armour charged the entire cost of the promotion to its 
bacon sales, apparently abandoned at p. 17 of its brief in this Court, do not appear to be 
supported in the record, nor do Armour’s internal accounting periods coincide with the dura- 
tion of the promotion. The Department’s own witness for this purpose repeatedly asserted 
that the accounting treatment of the promotional program was a matter of internal busi- 
ness policy, and the sole competitor who suggested that he might have charged off the pro- 
motion expense differently admitted that his operations were altogether different than 
Armour’s. 

3. The Department’s brief states that this table does not include certain other Armour 
bacon expenses. The figures employed here may be direct or marginal costs as opposed to 
fully distributed or total costs. The tabulation does not appear in the record but is found 
at p. 57 of the Department’s brief in this Court. 
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As the foregoing tabulation shows, Armour’s minimum profit on 
bacon where refunds were made ranged from 57¢ to $13 per 
ewt., or from 1¢ to 26¢ per 2-lb. package. 


The Department also suggests that the coupon plan resulted 
in below cost sales either on a standard cost basis‘ or based on 
Armour’s branch house billing prices and sliced bacon depart- 
ment expenses. In so concluding, the Department has again em- 
ployed a 50¢ refund figure for each 2-lb. package instead of the 
actual 16¢ refund cost per package. On either basis, when $8 per 
cwt. is added to account for the cost of the refund, the cost per 
2-lb. package is several cents less than the highest prices Armour 
was charging retail stores during the promotion period and shows 
that Armour was not selling all this bacon below cost.® 


Elsewhere the Department’s brief asserts that Armour’s profit 
margin on each 2-lb. package of this bacon was from 2 to 4 cents.® 
Assuming that these are the correct profit margins, the returns 
to Armour during the five-week program would be from 12 to 
14 cents per 2 lbs. below unit cost if the entire $143,000 cost is 
properly chargeable to that brief period and to thick-sliced bacon. 
But on this record, we need not decide whether this coupon re- 
fund plan is truly a sale below cost to retail stores, for the 
Judicial Officer’s decision and order must be set aside since it 
is based on a misconstruction of the Act and on findings un- 
supported by substantial evidence. 


Intent to Destroy Competition or Eliminate a Competitor 


At the oral argument, the Department’s counsel agreed that 
coupon promotion plans cannot be deemed per se “unfair prac- 
tices” within the meaning of Section 202(a) of the Packers and 
Stockyards Act. On the other hand, Armour agrees that this 1921 
Act “was intended to go beyond then existing anti-trust statutes, 
and that the standards of the Act are not static.” This is an 
acknowledgment by both parties that the Secretary of Agricul- 


4. Armour explained before the hearing examiner that it determined standard costs as 
follows: 
“To determine the standard test cost for the first time * * * on a given item, an opera- 
tion man is sent to the plant to view the actual operation, to determine that it is handled 
properly according to specifications. An industrial engineer will study the same opera- 
tion in determining the amount of labor to expend in producing the given item. From 
an accounting standpoint we pro rate the overhead based on instructions as given by 
the home office, and through all of these operations we can come up with a standard 
yield, standard labor cost, standard overhead cost, to apply to the green value of the raw 
material used in producing the item.” 
5. The compilations appear at pp. 59 and 61 of the Department’s brief in this Court. 
6. The Judicial Officer determined that the profit margin was 1 to 5 cents per 2-Ib. 
Package (26 Agr. Dec. at p. 489). 
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ture has broad powers under Section 202(a) with regard to trade 
practices which are “unfair” in that they conflict with the basic 
policies of the various antitrust statutes, even though the prac- 
tices may not actually violate those statutes. Cf. Federal Trade 
Commission v. Brown Shoe Co., 384 U. S. 316, 321. However, the 
Department has not shown to our satisfaction that this coupon 
program so conflicts. Our conclusion, derived from case law and 
legislative history, is that a coupon program of this nature does 
not violate Section 202(a), absent some predatory intent or some 
likelihood of competitive injury. The latter aspect of this case is 


discussed later in this opinion. 


When viewed together, the antitrust laws, although not com- 
pletely harmonious and frequently overlapping, express a basic 
public policy distinguishing between fair and vigorous competi- 


tion on the one hand and predatory or controlled competition on 
the other. Normally the twin solvents for determining when the 
boundaries of fair competition have been exceeded are the ex- 
istence of predatory intent and the likelihood of injury to com- 


petition. The clearer the danger of the latter, as when competitors 


conspire to eliminate the uncertainties of price competition, the 
less important is proof of the former. Conversely, the likelihood 
of injury arising from conduct adopted with predatory purpose 


is so great as to require little or no showing that such injury has 
already taken place. Each statutory prohibition of specified acts 


or practices reflects the Congressional conclusions as to the grav- 
ity of the injury to be feared and the relative difficulty of distin- 


guishing honest competition and predation. The fact that a given 
provision does not expressly specify the degree of injury or the 


type of intent required, does not imply that these basic indicators 
of the line between free competition and predation are to be 


ignored. Surely words such as “unfair” and “unjustly” in Section 
202(a) and “undue” and “unreasonable” in Section 202(b) re- 


quire some examination of the seller’s intent and the likely effects 
of its acts or practices under scrutiny, even though these tests 


under Section 202(a) be less stringent than under some of the 
antitrust laws. These adjectival qualifications expressed in the 


statutory language enjoin the Department and courts to apply a 
rule of reason in determining the lawfulness of a particular 


practice under Section 202(a) and (b). 


This portion of the Packers and Stockyards Act was first con- 
strued by this Court in an exhaustive opinion in Swift & Co. v. 


Wallace, 105 F.2d 848 (7th Cir. 1939). As the keystone to its 
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construction, the Court noted at the threshold that Section 202 (a) 
and (b) “does not purport to confer upon the Secretary of Agri- 
culture any authority directly to regulate prices, or discounts, or 
sales methods; and clearly does not contemplate the exercise of 
any authority to establish uniformity of practice with respect 
thereto” (at p. 853). Specifically with respect to Section 202(a), 
Judge Treanor observed that it was “easily conceivable” that “a 
course of discrimination in terms of credit engaged in for the 
purpose of injuring a particular person or locality, or necessarily 
resulting in injury” could offend against Section 202(a) (at p. 
862; emphasis supplied). The Swift case approved discounts re- 
quired by business realities or justified by accepted standards of 
industry fairness. For violation of Section 202(a), the opinion 
contemplated either intent or adverse competitive effect. 


Wilson & Co. v. Benson, 286 F.2d 891, 895 (7th Cir. 1961), 
pointed out that the literal language of Section 202(a) does not 
specify that a competitive injury or a lessening of competition or 
a tendency to monopoly be proved, but that record amply sup- 
ported the Judicial Officer’s finding that Wilson’s discriminatory 


price-cutting campaign was intended to stifle competition and 
resulted in a substantial diversion of business to Wilson. In fact, 
the sole purpose of Wilson’s below-cost price cuts was to take 


accounts from its competitors and to discipline its former area 
manager for having taken customers away from Wilson. Seventy- 


five per cent of its San Francisco hotel meat supply business 
came from the below-cost price cuts. Here Armour was concerned 


with brand identification at the consumer level and not with 
coercing retailers to take its products. Armour continued to sell 
to retailers at regular prices. This was a short-term promotional 
campaign, whereas Wilson engaged in a protracted policy of 
selective price-cutting to retailers in order to take customers 
away from its competitors. In short, the Wilson case does not 


support the Department’s view that neither intent nor some kind 
of competitive injury is necessary for the operation of Section 


202(a). 


Our construction of the Wilson case is reinforced by Swift & 
Co. v. United States, 308 F.2d 849 (7th Cir. 1962), which was 
this Court’s next consideration of Section 202(a). The agreement. 
there between the packer and another hog buyer to split or share 
the purchase of top-grade hogs was held to violate Section 202 (a) 
because the “essential nature and the necessary result of this 
practice was to eliminate competition” (at p. 853). The agree- 
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ment not to compete itself supplied the requisite intent. But 
Swift’s dissemination of price information to country dealers was 
held not to violate Section 202(a) and a Regulation thereunder 
because the purpose was to consummate a sale rather than to 
eliminate competition. One practice violated the Act because of 
Swift’s anti-competitive intent. The other practice was permitted 
because of the absence of any such intent. 


Similarly, in a closely related field, in E. B. Muller & Co. v. 
Federal Trade Commission, 142 F.2d 511 (6th Cir. 1944), the 
court clearly considered Muller’s intent to stifle its only rival’s 
competition to be the critical criterion for determining whether 
Section 5 of the Federal Trade Commission Act* had been vio- 
lated by Muller’s price cuts. 


It is significant too that consent decrees ordinarily prohibit 
sales below cost only when the intent or effect is to suppress com- 
petition. See, e.g., United States v. Western Newspaper Union, 
1960 CCH Trade Cases @ 69,709 (S.D. N.Y. 1960); United 
States v. Ekco Products Co., 1957 CCH Trade Cases @ 68,768 
(N.D. Cal. 1957); United States v. Safeway Stores, Inc., 1957 
CCH Trade Cases @ 68,871 (N.D. Tex. 1957) ; United States v. 


National Linen Service Corp., 1956 CCH Trade Cases @ 68,398 
(N.D. Ga. 1956) ; United States v. R. L. Polk and Co., 1955 CCH 


Trade Cases Q 67,993 (E.D. Mich. 1955) ; United States v. New 
York Great Atlantic & Pacific Tea Co., Inc., 1954 CCH Trade 
Cases @ 67,658 (S.D. N.Y. 1954). And one of the reasons Federal 
Trade Commissioner Elman gave for the dismissal of the unfair 
practice complaint in Quaker Oats Co., CCH Trade Reg. Rep., 
1963-1965 Transfer Binder, @ 17,134 (FTC 1964), was that, as 
here, the record failed to support an inference that the manu- 
facturer acted predatorily by selling oat flour below cost. 


Price cutting was not regarded as unlawful under the common 
law. Mackey v. Sears, Roebuck and Co., 237 F.2d 869, 874 (7th 
Cir. 1956), certiorari dismissed, 355 U.S. 865. A pricing policy 
is not proscribed just because it might result in the destruction 
of a competitor, for the antitrust laws are not intended to pro- 
tect a business against loss in a competitive market. Ben Hur 
Coal Co. v. Wells, 242 F.2d 481, 486 (10th Cir. 1957), certiorari 
denied, 354 U.S. 910. The presence of predatory intent and injury 


to competition was emphasized throughout Utah Pie Co. v. Con- 


7. Resembling in phraseology Section 202(a) of the Packers and Stockyards Act, Section 
5 of the Federal Trade Commission Act bars “Unfair methods of competition in commerce, 
and unfair or deceptive acts or practices in commerce * * *” (15 U.S.C. § 45). 
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tinental Baking, 386 U.S. 685, as justifying the guilty verdict 
against the price cutter. The absence of such intent resulted in 
the denial of a decree in Hershel California Fruit Products Co. 
v. Hunt Foods, 111 F.Supp. 732, 734 (N.D. Cal. 1953). There 
Hunt reduced the price of its tomato paste by $1 per case over a 
period of one and one-half years.’ Nevertheless, a preliminary 
injunction was refused because no malevolent intent was appar- 
ent. The court concluded that this reduction was intended to 
secure customer acceptance of the tomato paste and was suggest- 
ed by an outside adviser. Similarly here, one of the reasons for 
Armour’s coupon plan was to secure customer acceptance of the 
newly packaged, rindless, thick-sliced bacon and other Armour 
Star products and was at the suggestion of an outside advertising 
agency in the Western Area. 


The Department relies heavily on Federal Trade Commission v. 
Anheuser-Busch, Inc., 363 U.S. 536, but the only question there 
was whether there could be a “price discrimination” within Sec- 
tion 2(a) of the Robinson-Patman Act without a purpose or de- 
sign to eliminate competition. The Court refused to read Section 
3 of the Robinson-Patman Act into Section 2(a) but did agree 
that predatory intent would be relevant as to the likelihood of 
injury to competition (at p. 552). Although we realize that Rob- 
inson-Patman analogies are not conclusive under the Packers and 
Stockyards Act, it is noteworthy that the Anheuser-Busch case 
does not hold that price discriminations per se violate Section 
2(a). There can be no violation unless the effect of the discrimi- 
nation “may be substantially to lessen competition or tend to 
create a monopoly in any line of commerce, or to injure, destroy, 
or prevent competition * * *” (15 U.S.C. § 13).° 


Of course, illicit intent may be inferred from a seller’s sustain- 
ed undercutting of rivals’ prices or from persistent unprofitable 
sales below cost. Utah Pie Co. v. Continental Baking, 386 U.S. 
685, 702-703, note 14; Rowe, Price Discrimination Under the 
Robinson-Patman Act, p. 146 (1962). If Armour’s losses had been 
so extravagant as to be unrecoverable, it could be persuasively 
argued that the object of this program was to inflict injuries on 
rivals regardless of the expectation of ultimate profit. See Union 
Leader Corp. v. Newspapers of New England, Inc., 180 F.Supp. 


8. See Hershel California Fruit Products Co. v. Hunt Foods, 119 F.Supp. 603, 605 (N.D. 
Cal. 1954). 

9. The appropriateness of drawing on the Robinson-Patman analogy was realized, however, 
in Wilson & Co. v. Benson, 286 F.2d 891, 895 (7th Cir. 1961), where it was held that the 
language of Section 202(a) includes practices which violate the Robinson-Patman Act. 
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125, 143 (D. Mass. 1960), modified, 284 F.2d 582 (1st Cir. 1960), 
certiorari denied, 365 U.S. 833. Instead, the following language 
from Anheuser-Busch, Inc. v. Federal Trade Commission, 289 


F.2d 835, 842 (7th Cir. 1961), on remand, is singularly applicable 
to Armour’s conduct: 


“Its conduct was in confomity with the principle that com- 
petition is the decisive force in the market place. That con- 
duct is the antithesis of the predatory misconduct condemned 
in the above territorial pricing cases relied on by the Com- 
mission. In each of those cases the motive for the price cut 
was vindictive and the effect was punitive. There was not 
even a pretense that the price change was incident to a gen- 
eral intensification of the sales effort, as in the case at bar. 
It was a single lethal weapon aimed at a victim for a preda- 
tory purpose.” 


Also pertinent to Armour’s conduct is the following excerpt from 
Balian Ice Cream Co. v. Arden Farms Co., 104 F.Supp. 796, 807 
(S.D. Cal. 1952), affirmed, 231 F.2d 356 (9th Cir. 1955), cert- 
iorari denied, 350 U.S. 919: 


“TT }he object of the anti-trust law is to encourage competi- 
tion. Lawful price differentiation is a legitimate means for 
achieving the result. It becomes illegal only when it is tainted 
by the purpose of unreasonably restraining trade or com- 
merce or attempting to destroy competition or a competitor, 
thus substantially lessening competition, or when it is so un- 
reasonable as to be condemned as a means of competition. 
The price reduction here has none of these stigmata.” See 
also F. & A. Ice Cream Co. v. Arden Farms Co., 98 F.Supp. 
180, 189-190 (S.D. Cal. 1951). 


It is often difficult to distinguish between predatory and 
healthy pricing practices. However, we are satisfied that this 
coupon program was designed to obtain a larger share of Armour 
Star business in the marketing area and was not. a destructive 
attack on local competitors. The competitive justification for the 
program was to introduce thick-sliced 2-lb. bacon, considered by 
Ayer and Armour potentially to be a high profit item, into more 
homes. It was intended to result in a per capita increase in bacon 
consumption, but not necessarily at the expense of Armour’s 
competitors. Armour’s own sales of regular bacon declined drast- 
ically during its campaign. Armour’s spirited competition, bene- 
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ficial to consumers and not hurtful to its competitors, should not 
be indicted in the name of antitrust. See Rowe, op. cit., pp. 150, 
465-466. Coupon practices are widespread in the food industries 
and have been employed by Armour’s competitors. This was a five- 
week Western Area program and was inspired by an outside ad- 
vertising agency. Already projected coupon plans were promptly 
canceled in view of the unexpected cost of this one. The plan was 
financed solely from the Western Area of Armour’s Foods Divi- 
sions and evidently involved no greater expenditures than in 
other years. Many of the advertisements clearly linked the bacon 
sales with other Armour Star products for promotional reasons. 
N. W. Ayer & Co. and Armour’s Western Area management cer- 
tainly did not intend the thick-sliced bacon promotion to take 
most of the promotion budget, for promotions of many other 
Armour Star items were also planned for 1959. Only $25,000 had 
been budgeted by Armour for all three coupon plans. Armour’s 
anticipation of only a small response to its coupon plan is still 
another indication of the absence of intent to eliminate competi- 
tion. 


The legislative history of the Packers and Stockyards Act 
fully supports our conclusion that Section 202(a) was not direct- 
ed at this type of promotion unless there was some intent to 
eliminate competition or unless the effect of the promotion might 
lessen competition. Thus the Senate Committee Report makes it 
clear that this part of the legislation was promoted primarily by 
fear of monopoly and predation, but even so, caution was ex- 
pressed against stifling the initiative of the industry. Senate Re- 
port No. 429, 66th Cong., 2d Sess. (1920), pp. 1, 3. In turn, the 
House Committee said that the legislation was aimed at halting 
“a general course of action for the purpose of destroying com- 
petition” (emphasis supplied). See House Report No. 1297, 66th 
Cong., 3d Sess. (1921), p. 11. As explained by Chief Justice Taft 
in Stafford v. Wallace, 258 U.S. 495, 514-515, the chief evil feared 
was “the monopoly of the packers, enabling them unduly and arb- 
itrarily to lower prices to the shipper who sells, and unduly and 
arbitrarily to increase the price to the consumer who buys.” The 
present case involves neither this evil nor any of the other mal- 
practices discussed in the Stafford case. 


In the House hearings on Meat Packer Legislation, the Secre- 
tary of Agriculture testified that it was not the Department’s idea 
to have Congress authorize the Department to “legislate prices 
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in any way.” Hearings on Meat Packer Legislation before the 
House Committee on Agriculture, 67th Cong., lst Sess., Series D 
(1921), p. 237. He complained of packers who “drove out the 
local butchers years ago by selling at less than a fair price” (at 
p. 240; emphasis supplied), thus illustrating the gloss to be placed 
on “unfair practice” in Section 202(a). 


Even the legislative history relied upon by the Department in 
its brief shows that Section 202(a) was aimed at sales below 
cost where the packer intended to eliminate competitors or injure 
competition through geographic price discrimination. See Hear- 
ings on Meat Packer Legislation before the House Committee on 
Agriculture, 66th Cong., 2d Sess. (1920), pp. 2211, 2657.1° The 
main Congressional motivation was not the deficient reach of the 
Sherman, Clayton, Interstate Commerce Commission and Federal 
Trade Commission Acts, but the felt need for specialized regula- 
tion of the many-tiered packing industry, with its unique prob- 
lems arising from marketing and distributing livestock and poul- 
try, including all the complications arising from packer owner- 
ship of stockyards. That is why the Department of Agriculture, 
with its expected expertise, was chosen as the overseer of this in- 
dustry. However, the legislative history does not show that the 
Secretary was to have carte blanche in prohibiting whatever 
practices he pleased. Otherwise the courts would not be empower- 
ed to set aside his orders (7 U.S.C. § 194(e)). 


The Judicial Officer concluded that if predatory intent was 
needed, Armour’s “intent” to divert business from its competi- 
tors was sufficient. He resorted to question-begging reasoning, 
stating “While diverting customers to oneself is normal and usual 
competition, respondent did so through the use of an illicit 
method” (26 Agr. Dec. at p. 513). But, as we have seen, there 
was nothing illicit in Armour’s method. unless there was some 
predatory intent or the likelihood of injuring competition. 


10. Thus the Secretary of the American National Livestock Association testified: 

“({I)n earlier periods the packers did use every available method to drive the small in- 
dependents out of business. They would, so I am credibly informed, undersell them in 
localities until they entailed upon these independents so severe losses that they either had 
to go out or be absorbed. Of course, a big institution like one of the five packers could 
well afford to do this and absorb the losses that might be caused by this underselling in 
other branches and make it up later on after they had eliminated that competition.” 
Meat-Packer Legislation, Hearings Before the Committee on Agriculture, House of Rep- 
resentatives, 66th Cong., 2d Sess. (1920), p. 2211. See also, ibid, at 2657; see also Report 


of the Federal Trade Commission on the Meat-Packing Industry, Part IV (1919), pp. 
235-236. 
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Throughout its brief, the Department stresses Armour’s sup- 
posed desire to “block out” more efficient competitors. Actually, 
this phrase was derived from N. W. Ayer & Company’s August 
1957 promotional recommendations to Armour. The full quota- 
tion refers to the Spokane market and is as follows: 


“Since the common practices of processed meat retailing 
make it very difficult for any one brand to get and hold a 
favorable place and space in a meat department, it is im- 
portant that Armour remain aggressive with the trade and 
block out the possibility of a more aggressive competitor. 
Armour should give evidence of an interest in the merchan- 
dising and marketing problems of the retailer.” 


This Ayer recommendation certainly does not support any find- 
ing that Armour’s coupon program was prompted by predatory 
intent. The recommendation was merely to compete vigorously. 


Here there was no acceptable evidence that Armour intended 
the campaign to reduce local competition or to coerce retailers. 
Instead, its purpose was to bring Armour Star products, includ- 
ing thick-sliced bacon, to the attention of more customers in 
markets where Armour held an insignificant share. The wide- 
spread and previously uncurtailed use of such campaigns by 
others also indicates that this particular one neither evidenced 
bad faith nor the likelihood that harm would result. Since Ar- 
mour did not abuse this tactic knowingly, it should not be re- 
stricted from employing this method of encouraging competition 
in the meat industry. This is not to say that the Secretary would 
not be justified in condemning long-term or frequent and costly 
campaigns of this nature if motivated by an attempt to destroy 
competition or if likely to injure competition. As with Section 3 
of he Robinson-Patman Act, Congress certainly empowered the 
Secretary to condemn sales made below cost for the purpose of 
destroying competition or eliminating a competitor or having ad- 
verse competitive effects. Cf. United States v. National Dairy Co., 
372 U.S. 29, 34, 35. 


While Section 202(a) of the Packers and Stockyards Act may 
be broader than antecedent antitrust legislation found in the 
Sherman, Clayton, Federal Trade Commission and Interstate 
Commerce Commission Acts, there is no showing ‘that there was 
any intent to give the Secretary of Agriculture complete and un- 
bridled discretion to regulate the operations of packers. Section 
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202(a) should be read liberally enough to take care of the types 
of anticompetitive practices properly deemed “unfair” by the 
Federal Trade Commission (15 U.S.C. § 45) and also to reach any 
of the special mischiefs and injuries inherent in livestock and 
poultry traffic. However, in Section 202(a) Congress gave the 
Secretary no mandate to ignore the general outline of long-time 
antitrust policy by condemning practices which are neither de- 
ceptive nor injurious to competition nor intended to be so by the 
party charged. 


Likelihood of Competitive Injury 


Even if predatory intent is absent, Armours’ coupon program 
might violate Section 202(a) if it would probably result in com- 
petitive injury, tend to restrain trade or create a monopoly. The 
Judicial Officer’s decision stated that coupon refunds per se were 
not invalid, and that he was concerned only with the “competi- 
tive impact or probable impact” of the plan (26 Agr. Dec. at p. 
509). He thus considered that the plan would not be illegal apart 
from the deleterious impact on competitors."! His position was 
consistent with the prior opinions of this Court under Section 
202 (a). 


In Swift & Co. v. Wallace, 105 F.2d 848, 862 (7th Cir. 1939), 
the Court observed that discriminatory action “necessarily re- 


sulting in injury” to competitors would appear to violate Section 
202(a) of the Act. 


In Wilson & Company v. Benson, 286 F.2d 891, 895 (7th Cir. 
1961), it was noted that the exact wording of Section 202(a) 
does not specify that competitive injury must be proved. How- 
ever, the order was sustained because “Wilson was successful in 
diverting a substantial volume of business from its competitors” 
through its price-cutting policy (at p. 893). The Department is 
incorrect in stating that the Wilson case abandoned any competi- 
tive injury requirement in the absence of predatory intent. 


In Swift & Co. v. United States, 308 F.2d 894 (2d Cir. 1962), 
the Court did not have to reach the petitioner’s contention that 
Section 202(a) would not be violated unless there was a tendency 
unduly to hinder competition. Rather, it concluded that the agree- 
ment in question necessarily resulted in the elimination of com- 


petition, so that Section 202(a) was violated. 


11. Likewise, the Department's witness, Dr. Vernon Mund of the University of Washington, 
only condemned price cuts that injured competition or were likely to do so (26 Agi. Dec. at 
p. 506). 
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Finally, in Swift & Co. v. United States, 317 F.2d 53, 55 (7th 
Cir. 1963), the Judicial Officer’s cease and desist order under. 
Section 202(a) and (b) of the Act was upheld because there was 
substantial evidence of injurying competition.!” 


Evidently acting under these precepts, the Judicial Officer 
found that Armour’s coupon plan “seriously disrupted” other 
packers’ bacon business (26 Agr. Dec. at pp. 496-497). However, 
this finding is not supported by substantial evidence and cannot 
be sustained. 


Our study of the evidence bearing on possible injury to com- 
petition does not disclose causal connection between fluctuations 
in bacon sales and Armour’s five-week promotion. The various 
exhibits reveal extreme fluctuations in number of pounds sold by 
Armour’s competitors to various Western Area retail stores dur- 
ing the 1958-1960 period. Armour’s promotion did not mark a 
change in the future pattern of sales for any competitor, for some 
with rising bacon sales continued to rise during and after the 
promotion, and some with falling sales continued to fall. Sales by 
some Armour competitors to certain chain stores declined, but 
sales of other Armour competitors to the same or other chain 
stores showed increases. Morrell, Hormel, Hy-Grade and Seattle 
Packing Company all had substantial increases in bacon sales 
during the promotional period. Of course, the Department would 
not have to demonstrate that all of Armour’s competitors lost 
business during the promotion period in order to find injury to 
competition; severe losses to some competitors would, if casually 
related to the promotion, be some evidence of a tendency to injure 
competition. But in light of the completely unpredictable fluctua- 
tions which characterized the bacon market in the Western Area 
during the years prior to, during and after the promotion, and in 
the absence of some evidence that fluctuations during the pro- 
motion were unusual, the fact that almost as many competitors 
showed sharp rises in sales as others did losses, explains the De- 
partment’s total failure to demonstrate even a tendency to injure 
competition. 

Moreover, there is no suggestion that the promotion had any 


lasting effect whatsoever on any competitor as the trend of mar- 
ket shares of 1958 through 1960 demonstrates. In Portland in 


1960, Armour experienced a severe drop from 43 per cent to 19 





12. The Department is not required to prove injury to competition in the event that injury 
is likely. Swift @ Co. v. United States, 393 F.2d 247, 253, 255 (7th Cir. 1968). 








1280 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 27 A.D. 1263 


per cent of the No. 1 thick-sliced bacon market, while some of its 
competitors gained. Its share of that market on a weekly basis 
in 1959 ranged from 8 to 92 per cent, but this did not indicate 
any success of its promotion, for its fluctuations in 1958 were 
from 4 to 87 per cent and in 1960, from 4 to 53 per cent. More- 
over, the thick-sliced bacon shares of its competitors also fluctu- 
ated widely in each of the three years, with some competitors 
fluctuating from 0 to 87 per cent in 1959, or from 1 to 56 per 
cent in years other than 1959. The absence of causality is further 
demonstrated by the fact that while all of Armour’s Portland 
competitors showed some weeks where their shares of the market 
were negligible, in many cases their worst weeks came much later 
in the year than the coupon promotion. There were similar wide 
fluctuations in total bacon sales.!* In the same years, Armour’s 
share of the total Portland bacon market (over four times the 
thick-sliced market) slipped from 27 per cent to 24 per cent, and 
then to 9 per cent, while its share of the regular bacon market 
varied from 12 per cent to 14 per cent and finally to 7 per cent. 


We do not and need not deny that some competitors’ sales to 
some retail outlets declined during the promotion, but it is cen- 
tral to our conclusion that there is no substantial evidence of in- 
jury when the statistics may be selected so as to provide some 
support for almost any conclusion. It is not surprising, then, that 
the findings of the Judicial Officer include figures tending to 
show that Armour’s promotion may have displaced some com- 
peting thick-sliced bacon brands temporarily at selected outlets. 
It is interesting to note, however, that even the figures relied on 
by the Department in the Judicial Officer’s decision demon- 
strate that a substantial portion of the diversion was from other 
Armour bacon products. Thus although Armour’s sales of thick- 
sliced bacon to Fred Meyer, Inc. in Portland increased by 18,120 
Ibs. during the promotion, and competing sales of all bacon 
products decreased by 7,022 lbs., Armour’s own sales of regular 
bacon to the same stores dropped by 8,804 Ibs. during the period. 
Other figures from the Department’s own exhibits also refute 


13. Being interchangeable, all bacon and thick-sliced bacon market shares may properly be 
considered together. Cf. United States v. du Pont & Co., 351 U.S. 377. 





OSD OSE 


~~ aT = ss 


rm ww we VE 


— 


oo 


ARMOUR v. UNITED STATES 1281 
Cite as 27 A.D. 1263 


its case.1* For example, in Seattle, Armour’s (and a subsidiary’s) 
thick-sliced 2-lb. package sales to Safeway Stores rose by 27,984 
lbs. during the promotion, but its own sales of all other bacon 
dropped by more than 65,000 lbs. in that period. 


According to another Government exhibit,!5 Armour’s sales of 
thick-sliced bacon to Seattle Safeway Stores rose from 8400 Ibs. 
during the month before the promotion to 36,384 lbs. during the 
promotional period but at the same time, the sales of its other 
bacon decreased by 57,249 lbs., resulting in a 20.7 per cent diminu- 
tion of Armour’s share of that bacon market. 


These figures serve to show that the over-all bacon market was 
vigorously competitive and highly volatile. Even though the pro- 
motional plan may have increased the per capita consumption of 
Armour’s thick-sliced bacon, its sales of other bacon were so 
diminished that its all-bacon market share suffered. Armour’s 
market share of bacon sales in Portland and Seattle declined in 
1959 and also declined in 1960, whereas the market shares of eight 
of its competitors increased during the promotion year. 


Armour’s reply brief discloses that the Department failed to 
mention that John Morrell and Company bacon sales to Fred 
Meyer, Inc. in Portland during the promotional period increased 
by 600 per cent, and its sales to Safeway Stores in Seattle in- 
creased more than 500 per cent. Likewise, Swift’s sales to Trade- 
well in Seattle were 60 per cent greater during the promotional 
period; Hormel’s sales to Safeway in Seattle were 27 per cent 
greater; and Seattle Packing Company’s sales to Safeway in 
Seattle were 175 per cent greater. 


The Department stresses that Del Monte Meat Company lost 
its thick-sliced bacon sales to Safeway Stores in Portland during 
the promotional period. However, in that quarter, its total bacon 
sales to Safeway in Portland were two to three times greater 
than during the previous quarters. It nearly doubled its Safeway 
market share in Portland in 1959 and nearly tripled it in 1960. 
In turn, Hormel thick-sliced bacon sales to Safeway in Portland 
increased by 430 per cent while Morrell’s share of the thick- 

14. The Department’s repeated contention that because Armour failed to object to the 
admissibility of the Department’s statistical evidence it has waived its right to challenge 
their probative value is without merit. In light of the admittedly broad powers of an execu- 
tive or administrative agency to receive evidence, it is not required that parties engage in 
the futile act of objecting to the admission of evidence in order to preserve the right on 
review to urge that the agency’s order is not based on substantial evidence in the record as 


a whole. Cf. Capitol Packing Company v. United States, 350 F.2d 67, 76 (10th Cir. 1965). 
15. This exhibit appears to exclude figures of an Armour subsidiary. 
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sliced bacon market in Portland rose from 15 per cent in 1958 to 
41 per cent in 1960. 


The Department asserts that a witness from Portland Pro- 
vision Company said its bacon business “dropped way down,” but 
the witness testified that he had no supporting records, and the 
uncontroverted evidence is that its total bacon sales increased 
from 171,340 lbs. in 1958 to 257,217 Ibs. in 1959. 


Although the Department’s brief also urges that Armour’s 
coupon promotion caused a decline in the Western Area bacon 
prices, the record shows that there was a general decline in 
bacon prices throughout the United States at the time of the pro- 


motion, so that Armour’s coupon plan cannot have been the cause. 


A distillation of the figures contained in this record shows that 
there was no significant market disruption even in the short run. 
We have found no probative evidence to show that the over-all 
sales of any single competitor of Armour declined during the time 
of the promotion. Increased sales of Armour thick-sliced bacon 
do not demonstrate an equal decline in competitors’ sales, for, as 
seen, Armour’s sales of other bacon correspondingly declined. We 
cannot say that any reasonable test of competitive injury was 
satisfied here where market shares were not altered significant- 
ly, no competitors were driven out, many increased their sales, 
and none even showed temporary financial losses. As in Capital 
Packing Company v. United States, 350 F.2d 67, 76 (10th Cir. 
1965), the statistics in this record are not “sufficient evidence” 
of injury to competition, for they simply do not show that 
Armour’s competitors’ bacon business was injured by this pro- 
motion. 

Territorial Discrimination 

As seen, we hold that Armour’s coupon plan was not an unfair 
practice within the meaning of Section 202(a) of the Act. In the 
alternative, the Judicial Officer concluded that since the refund 
was offered only in the Western Area of the United States, it 
was “unjustly discriminatory” within Section 202(a) and an 


“undue or unreasonable preference or advantage” within Section 
202(b).1*° We disagree. The competitive justifications for the 


16. He reasoned that these Sections were violated because the practice was at the expense 
of Armour’s competitors and because of the considerations he had advanced to support the 
unfair practice charge, namely, injury to competitors. But besides this primary line em- 
phasis, he mentioned that only consumers in the Western Area received the benefits of 
Armour’s program. (26 Agr. Dec. at p. 514.) There is no claim of secondary line injury, 
é.e., at the retail store level. 
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plan and lack of ill intent, described earlier in this opinion, negate 
its being unjust, undue or unreasonable. 


Armour attacks the Judicial Officer’s conclusion on the ground 
that there was no price discrimination within the meaning of 
Section 202(a) and on the ground that Section 202(b) applies 
only to interference with competition between purchasers from 
Armour. Because of the broad phrasing of both these provisions, 
the Act should not be read so narrowly. The practice in question 
was certainly a territorial discrimination and therefore could be 
considered “unjustly discriminatory” or as an “undue or unrea- 
sonable preference or advantage” if there were any predatory 
intent or likelihood of injury to competition. Because of the statu- 
tory requirement that the discrimination must be unjust or the 
preference undue or unreasonable, Congress did not intend to 
condemn this type of practice per se. 


As with price discriminations in different territories under 
the Robinson-Patman Act, this Armour practice should not be 
proscribed absent any predatory intent or likely effect of com- 
petitive injury. See Rowe, Price Discrimination Under the Robin- 
son-Patman Act, pp. 144-163 (1962). Here Armour did not fi- 
nance sales below cost in the Western Area from profits from 
other areas to secure long-run benefits in the Western Area. This 
promotion was financed from local advertising money, and there 
is no showing that Armour spent any more for its 1959 advertis- 
ing than in previous or subsequent years.'’ If there was any loss 
to Armour in this five-week sale of thick-sliced bacon, Armour 
hoped to recoup it by increasing total bacon consumption and at- 
tracting new customers for that and other products. Whatever 
discrimination or preference existed during this short interval 
was not unjust, undue or unreasonable. 


Although the language of Section 202(b) is patterned closely 
after Section 3 of the 1887 Interstate Commerce Act (49 U.S.C. 
§ 8), the precedential value of the case law construing the earlier 
Section is somewhat limited by the important differences in the 
regulatory schemes imposed on the railroads on the one hand and 
the packers on the other. In particular, the pervasive rate-making 
authority of the Interstate Commerce Commission, which Con- 
"97. In concluding that the territorial discriminations were ‘“‘unjust” under Section 202(a), 
the Judicial Officer said that coupon refunds were available only in part of Armour’s Western . 
Area whereas the financing of the coupon program came from the entire Western Area (26 
Agr. Dec. at p. 514). He neglected to add that Armour annually refunded to Western Area 


sources those promotion costs not spent in their parts of the Western Area. Therefore, this 
criticism of the program is unwarranted. 
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gress did not see fit to grant the Department of Agriculture in 
the case of the packers,'* together with the statutory prohibition 
of rebates (49 U.S.C. § 2), places the borrowed language in a 
different context. Moreover, the proviso to Section 3 by its own 
terms seems to exclude what might be called primary line in- 
jury, that is, injury to competing carriers, thus rendering the 
language as construed in the Commerce Act cases inapplicable 
to the principal “injured” parties here, namely, Armour’s com- 
petitors, the only parties for which the record even attempts to 
demonstrate actual injury. 


Nevertheless, as recognized in Swift & Co. v. Wallace, 105 F.2d 
848, 853-856 (7th Cir. 1939), support for the construction which 
we have adopted here can be found in the cases construing Section 
3. The Supreme Court has consistently declined to interpret Sec- 
tion 3 as prohibiting preferences and discriminations per se. See, 
e.g., Manufacturer’s Ry. v. United States, 246 U. S. 457, 481. 
Moreover, in defining what makes a preference or advantage 
“undue” or “unreasonable,” the Court has recognized the rele- 
vancy of all competitive factors which a carrier would look to in 
determining that rate which would maximize its revenues. In 
Texas & Pacific Ry. v. Interstate Commerce Commission, 162 
U. S. 197, 218, the Court said: “It is self-evident that many cases 
may and do arise where, although the object of the carriers is to 
secure the traffic for their own purposes and upon their own lines, 
yet, nevertheless, the very fact that they seek, by the changes 
they make, to secure it, operates in the interest of the public.” 
The Court went on to discuss at length the cases under the 
English Railway and Canal Act of July 10, 1854, upon which 
Section 3 was modeled, and clearly approved in principle those 
cases which found that a mere difference in rate between one 
locality and another was not, absent some special showing of in- 
jury, an undue or unreasonable preference. The Court’s caution 
that “strict uniformity is not to be enforced” seems to require 
something more than a showing that Armour chose to promote a 
new product in an area less than the entire country, before an 
undue or unreasonable preference between localities can be found. 


The role of intent under Section 3 has also been acknowledged. 
In United States v. Illinois Central RR., 268 U. S. 510, 523-524, 
Mr. Justice Brandeis stated: 

“18. However, the Packers and Stockyards Act does grant control over rates charged by 
stockyards and market agencies, and it may be significant that it is in this context that the 


Supreme Court has drawn on the analogy to Section 3 of the Interstate Commerce Act. See 
Denver Union Stockyard Co. v. United States, 304 U. S. 470, 481-482. 
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“The effort of a carrier to obtain more business, and to retain 
that which it has secured, proceeds from the motive of self- 
interest which is recognized as legitimate; and the fact that 
preferential rates were given only for this purpose relieves 
the carrier from any charge of favoritism or malice. But pref- 
erences may inflict undue prejudice though the carrier’s mo- 
tives in granting them are honest.” 


The “infliction” of prejudice suggests that the Court had in 
mind some demonstrable injury resulting from even a well- 
motivated preference. Indeed, the case upon which Justice 
Brandeis relied for this proposition, Interstate Commerce Com- 
mission v. Chicago & Great Western Ry. Co., 209 U. S. 108, 122, 
quite clearly decided that intent to injure and actual injury were 
alternative indicia of the undue or unreasonable nature of the 
discriminations involved: “In short, there was no intent on the 
part of the railway companies to do a wrongful act, and the act 
itself did not work any substantial injury to the rights of the 
complainant.” 


Both parties have had ample time to make their record. The 
complaint issued in 1962 and the hearings took place in 1964 and 
1965. The Hearing Examiner’s recommendation was filed in 1966, 
and the Judicial Officer’s decision issued in 1967. After ample 
opportunity the Department has failed in its proof,'® and that is 
an insufficient reason for reopening an already overstale case. 
Wilmington Provision Co. v. Wallace, 72 F.2d 989, 991 (3d Cir. 
1934). 


The Court is not substituting its judgment for that of the 
Judicial Officer as to inferences to be drawn from the evidence. 
Capitol Packing Company v. United States, 350 F.2d 67, 72 (10th 
Cir. 1965). Rather our conclusion is that Section 202(a) and 
(b) was erroneously construed and that the findings are not 
supported by substantial evidence. Accordingly, the order of the 
Judicial Officer must be set aside. So ordered. 


19. For this reason it is unnecessary to consider other contentions advanced by Armour. 
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Bos CAT PRODUCE COMPANY v. MARTORI BROS. DISTRIBUTORS. 


PACA Docket No. 2-677. Decided October 1, 1968. 


Contract specification—Good delivery standards—Lettuce— 
Partial condemnation of shipment—Promptness of resale 


Where, in f.o.b. transaction, lettuce failed to meet good delivery standards, 
that is, was not in suitable shipping condition, complainant is awarded 
the difference between the market value of the lettuce if it had been as 


warranted and the market value of the lettuce accepted. 


A. N. Brockway, Pittsburgh, Pennsylvania, for complainant. 
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John R. Catlin, Western Growers Association, Los Angeles, California, 
for respondent. 
John S. Griffin, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In the formal complaint filed September 11, 1967, complainant 
seeks reparation of $1,882.30, which is alleged to be the loss sus- 
tained in connection with a carload of lettuce purchased from re- 
spondent in January 1967. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant. A copy of the report of in- 
vestigation and a copy of the formal complaint were served upon 
respondent. Respondent filed an answer denying liability and re- 
questing an oral hearing. 


The oral hearing was held in Phoenix, Arizona, on March 7, 
1968. Vincent Catanzaro appeared and testified on his own be- 
half. A representative appeared for respondent and Edward J. 
Martori testified on its behalf. The parties waived the filing of 
briefs. 


FINDINGS OF FACT 


1. Complainant is an individual, Vincent Catanzaro, doing 
business as Bob Cat Produce Company, whose address is 301 
Catanzaro Building, 2lst and Smallman Streets, Pittsburgh, 
Pennsylvania. 


2. Respondent is a partnership consisting of Frank V. Con- 
dello, Joseph F. Martori, Arthur J. Martori, Edward J. Martori, 
Peter J. Martori and Anthony F. Martori, doing business as 
Martori Bros. Distributors, whose address is P. O. Box 878, Glen- 
dale, Arizona. Respondent was licensed under the act, at the time 
of the transaction involved herein. 


3. On January 9, 1967, contemplating shipment in interstate 
commerce, complainant contracted to purchase from respondent 
1,200 cartons of Hobo Joe’s brand lettuce, 2-dozen size, which 
were in transit in car PFE 450127, having been shipped from El 
Centro, California, on January 7, 1967. The agreed price was $2 








1290 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 27 A.D. 1288 


per carton, plus a cooling charge of 18 cents per carton, or a 
total price of $2,616, f.0.b. El] Centro, California. 


4. The contract was negotiated between the parties by a 
broker, Gus Mercurio, Brawley, California. The broker prepared 
a confirmation of purchase correctly setting forth the agreed 
terms of the contract. Copies thereof were sent to the parties. 


5. Car PFE 450127, which moved from shipping point under 
mechanical refrigeration, arrived at Pittsburgh, Pennsylvania, at 
4 a.m., January 13, 1967. Complainant unloaded the cartons in 
the doorway and ordered a Federal condition inspection which 
was begun at 11 a.m. January 138, 1967. The certificate of this 
inspection reads, in relevant part as follows: 


“Condition of car: Temperature controls operating. 


“Products Inspected & Distinguishing Marks: LETTUCE, 
Iceberg type, printed ‘Hobo Joe’s Brand, Martori Bros., 2 
Doz. Lettuce’. (California) 


“Condition of load and containers: Through, lengthwise, 
load; 5 to 7 rows, 5 to 8 layers. 


“Condition of pack: Level full. Tight in layers. 
“Temperature of product: Doorway at 37° F., bottom 37° F. 


“Condition: Heads or portions of heads not affected by Tip- 
burn or decay are fresh and good green color but practically 
all heads show wrapper leaves and 1 to 2 outer head leaves 
blistering and peeling, not affecting grade. Average less than 
1% decay. Head leaves: From 8 to 13 heads per carton, 
average 45% damaged by external Tipburn. Condition found 


approximately same throughout load and entire period of in- 
spection. 


“Remarks: Inspection completed Jan. 19, 1967 at 12:40 P.M., 
Unloading completed Jan. 20, 1967. 
Inspection made during process of unloading. 


Blistering and peeling, not affecting grade, mentioned at ap- 
plicant’s request.”’ 


6. Complainant complained to the broker of the condition of 
the lettuce and asked him to obtain an adjustment in price from 


respondent. The broker relayed this information to respondent 
but an adjustment was refused. 
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7. Between January 13 and February 3, 1967, inclusive, com- 
plainant sold 848 cartons of the lettuce at prices ranging from 
75 cents to $4 per carton, and for total gross proceeds of 
$2,617.70. The balance of the lettuce, 352 cartons, was condemned 
and ordered dumped on February 8 by the Allegheny County, 
Pennsylvania, Health Department. 


8. On or about January 20, 1967, complainant paid respondent 
the agreed purchase price of $2,616.00. In addition, complainant 
paid the carrier the freight charges from shipping point to Pitts- 
burgh of $1,318.15 and demurrage at Pittsburgh of $22.50, and 
paid the Department the inspection fee of $6.60. 


9. The formal complaint was filed September 11, 1967, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


At the oral hearing, Vincent Catanzaro testified that the con- 
tract of January 9, 1967, specified a carload of lettuce equal in 
quality to a previous load purchased from respondent. He further 
testified that this earlier load had a fresher appearance and was 
better lettuce than the one involved here. Edward Martori testi- 
fied that complainant was advised at the time of sale the lettuce 
was out of the same field as the prior load and that the prior load 
had some Tipburn. The broker’s confirmation of purchase does 
not mention the quality or condition of the lettuce. The broker’s. 


telegram to complainant confirming the contract states “THIS 
CAR LITTLE BETTER THAN CAR YOU BROKE TODAY.” 


It is concluded that complainant has failed to sustain the bur- 


den of proving that the lettuce was expressly warranted to be 
of a particular quality or condition. But even if we assume that 
the contract called for lettuce equal to or better than the prior 
load, there is no evidence as to the quality or condition of the 
lettuce in such prior shipment. 


The evidence establishes that complainant accepted the car- 
load of lettuce and paid respondent the agreed purchase price in 
full. Complainant, in substance, takes the position that respond- 
ent breached the warranty of suitable shipping condition appli- 
cable to f.o.b. sales contracts in that the lettuce did not meet the 


good delivery standards for lettuce set forth in section 46.44 of 











1292 PERISHABLE AGRI. COMMODITIES ACT, 1930 


Cite as 27 A.D. 1288 


the regulations (7 CFR 46.44).' As proof of this claimed breach, 
complainant relies upon the results of the Federal inspection 
made on January 13, 1967, the day the shipment arrived in Pitts- 
burgh. The certificate of this inspection shows under condition an 
average of 45 per cent damaged by external Tipburn which is 
far in excess of the 15 per cent condition defects allowed by the 
good delivery standards. There is no evidence that the transporta- 
tion service and conditions were other than normal. It is con- 
cluded that the lettuce shipped to complainant by respondent did 
not meet the good delivery standards and that respondent’s fail- 
ure to deliver in accordance with the contract was in violation of 
section 2 of the act. 


Where the buyer has accepted goods and given prompt notice 
of breach to the seller, the measure of damages for breach of 
warranty is the difference at the time and place of acceptance 
between the value of the goods accepted and the value they would 


have had if they had been as warranted. Uniform Commercial 


Code § 2-714. Complainant submitted in evidence the Federal- 
State Market News Reports for Pittsburgh during the period 
January 13 through January 20, 1967, which quote sales of Cali- 


fornia lettuce, 2-dozen size, generally good merchantable quality 
and condition, in less than carload quantities, at the same price 


range, $3.50 to $4 per carton. Complainant contends that the 
average of these quoted prices, $3.75, represents the unit value 


of lettuce meeting good delivery standards and that the 1,200 
cartons would have been worth $4,500.00. Complainant claims 


damages for the difference between this amount, $4,500, and the 
gross proceeds of $2,617.70 realized on resale, or $1,882.30. 


Respondent urges that the gross proceeds realized by complain- 


ant do not represent the value of the lettuce accepted because the 
852 cartons were not dumped until February 8, 1967, 26 days 
after arrival. It is respondent’s position that complainant’s loss 


is $225.68, the difference between the delivered cost of the lettuce 


1. Section 46.44 reads in part as follows: 

: “Unless otherwise agreed to between the contracting parties, ‘Good Delivery’ in connection 
with f.o.b. contracts of purchase and sale means that the commodity meets the require- 
ments of the contract at time of loading or sale and, if the shipment is handled under 
normal transportation service and conditions, will meet the following additional re- 


quirements on delivery at the contract destination. 
. 7 . 


(2) If the contract does not specify a U. S. grade or percentage of condition defects, 
the lettuce at destination may contain a maximum of 15 percent, by count, of the heads 
in any lot which are damaged by condition defects, including therein not more than 9 per 
cent serious damage of which not more than 5 percent may be decay affecting any por- 
tion of the head exclusive of wrapping leaves.” 








BOB CAT PRODUCE v. MARTORI 1293 
Cite as 27 A.D. 1288 


at Pittsburgh (the f.o.b. price, plus freight charges) of $3,934.15, 
and the value of the 1,200 cartons, based on the average resale 
price of $3.09 per carton, of $3,708.47. 


The delivered cost of $3,934.15, or $3,28 per carton, does not 
represent the market value of the lettuce at Pittsburgh on Janu- 
ary 13, the date of acceptance, because lettuce prices increased 
between the date of sale and the date of acceptance. Official notice 
is taken of the market news report for Pittsburgh for January 
9, the date of sale, which quotes sales of California lettuce, 2- 
dozen size, good merchantable quality and condition, in less than 
carload quantities, at $2.50 to $3 per carton. On the basis of the 
market news report for January 13 and complainant’s record of 
sales showing that 55 cartons were sold on January 13 for $3.50 
per carton, it is concluded that the market value of lettuce meet- 
ing the good delivery standards was $3.50 per carton. Based on 
this value, the 1,200 cartons would have been worth $4,200.00. 


The remaining question concerns the value of the lettuce ac- 
cepted. Complainant’s record of sales show that 711 cartons were 
resold between January 13 and 20 at $2.25 to $4 per carton, in- 


cluding 125 cartons on January 16 at $3.25 and 125 cartons on 
January 18 at $2.75 per carton. The other 122 cartons were sold 
the next two weeks at prices ranging from a high of $4 on Janu- 
ary 23 to a low of 75 cents on February 3. The market news re- 
ports for this three week period show a gradual price increase 
to a range of $4.50 to $4.75 on January 30. 


Both complainant and Martori testified that lettuce is not 
normally kept in storage for as long as 30 days because it will 
deteriorate. Complainant further testified, in effect, that, although 
he could have dumped the 352 cartons two weeks after arrival, 
he continued his efforts to resell but could get no offers. The 352 
cartons of lettuce condemned on February 8 probably were those 
most seriously damaged by Tipburn. While complainant undoubt- 
edly would encounter some difficulty in attempting to resell such 
lettuce, in our opinion, the 352 cartons should have been disposed 
of prior to February 8. Under the circumstances, it is concluded 
that the 352 cartons had a market value of 75 cents per carton, 
the lowest price realized by complainant for the lettuce resold, or 
a total value of $264. This amount, plus the gross proceeds of 
$2,617.70 realized by complainant from the resale, or $2,881.70, 
is accepted as representing the market value of the 1,200 cartons 
of lettuce accepted. 
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The difference between the market value of the lettuce if it had 
been as warranted, $4,200, and the market value of the lettuce 
accepted, $2,881.70, is $1,318.30. Reparation in the amount of 
$1,318.30 should be awarded to complainant against respondent, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 


pay to complainant, as reparation, $1,318.30, with interest there- 
on at the rate of 6 per cent per annum from February 1, 1967, 
until paid. 


Copies of this order shall be served upon the parties. 


(No. 12,085) 


DuRSO PRODUCE Co., INC. v. HENRY BOUSSON & SON. PACA Doc- 
ket No. 2-854. Decided October 2, 1968. 


Erroneous reopening after default—Identity and/or status of actual purchaser 


Erroneous reopening of proceeding against individual after default and ac- 
ceptance of answer by corporation harmless error as individual respond- 


ent had his day in court and reparation ordered against individual re- 
spondent who is found to have purchased the produce involved. 


Complainant pro se. 
Samuel J. Spatafora, Detroit, Michigan, for respondent. 


James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed wherein complainant requests an 
award of reparation in the amount of $4,839.25 against respond- 
ent in connection with transactions involving shipments of fruits 
and vegetables in interstate commerce. 


A copy of the formal complaint was served upon respondent, an 
individual, who failed to file an answer thereto. Respondent, be- 


ing thus in default, was subsequently so advised. On a later date 
a corporation, Henry Bousson & Son, Inc., filed a motion to set 
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aside respondent’s default and allow the corporation to file an 
answer to the complaint in this case. The motion was erroneous- 
ly granted, and respondent Henry Bousson & Son’s default was 
set aside and an answer was accepted from the corporation, 
Henry Bousson & Son, Inc. In the answer which it filed Henry 
Bousson & Son, Inc., in effect alleges that it was the purchaser 
of the commodities identified in the complaint and admits liability 
to complainant in the amount claimed therein as damages, 
$4,839.25. 


Although the amount involved herein exceeds $1,500, oral hear- 
ing was waived. Accordingly, the shortened procedure provided 
in section 47.20 of the rules of practice (7 CFR 47.20) is ap- 
plicable. Pursuant to this procedure, complainant filed an open- 
ing statement and Henry Bousson & Son, Inc., filed a “Reply to 
Opening Statement.” No briefs were filed. 


FINDINGS OF FACT 


1. Complainant, Durso Produce Co., Inc., is a corporation whose 
address is 2474 Market Street, Detroit, Michigan. 


2. Respondent is an individual, Alfred Cyril Bousson, doing 
business as Henry Bousson & Son, whose address is 30003 Groes- 
beck Highway, Roseville, Michigan. At the time of the trans- 
actions involved herein, respondent was not licensed under the 
act, but was subject to license. Prior to these transactions, re- 
spondent was licensed under the act as an individual, Alfred 
Cyril Bousson, doing business as Henry Bousson & Son, which 
license terminated on February 12, 1967, due to respondent’s 
failure to remit the annual license fee. Respondent subsequently 
reapplied for a license, and after payment of the accrued license 
fees, which covered the period in which the transactions involved 
herein took place, a license was issued to him on January 19, 
1968. This license was issued to respondent as an individual, 
Alfred Cyril Bousson, doing business as Henry Bousson & Son. 


3. Between July 24 and October 3, 1967, complainant sold to 
respondent seven lots of fruits and vegetables in interstate com- 
merce at agreed prices totaling $4,839.25. Respondent received 


and accepted the produce but has not paid complainant any part 
of the total purchase price. 


4. The formal complaint was filed on March 1, 1968, which 
was within 9 months after the causes of action herein accrued. 
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CONCLUSIONS 


Complainant, in its formal complaint, alleges that the sales in- 
volved herein were made to Alfred Cyril Bousson, an individual 
doing business as Henry Bousson & Son. A copy of the formal 
complaint was served upon respondent Alfred Cyril Bousson, 
but this individual filed no answer thereto, and therefore was 
deemed to be in default. As stated earlier, respondent’s default 
was erroneously set aside, and an answer to the formal com- 
plaint was accepted from a corporation, Henry Bousson & Son, 
Inc., wherein the corporation alleged that it was liable to com- 
plainant for the purchase prices of the products named in the 
formal complaint, totaling $4,839.25. 


The records of the Department show that respondent, both 
before and after the transactions involved herein, was licensed 
by the Department as an individual, in the style set forth in the 
complaint. In this connection respondent, in his application for 
license, admitted that he was operating as an individual during 
the period involved herein, and paid accrued license fees covering 
such period. The record further shows that service of the formal 
complaint was actually accomplished upon respondent Alfred 
Cyril Bousson. While respondent filed no answer to the formal 
complaint, the Department’s records indicate that he is presi- 
dent, a director, and owner of 50% of the stock in the corpora- 
tion which did file an answer in the case. Under the circum- 
stances, we conclude that respondent was not only fully aware 
of the pendency of the suit but was an active participant in con- 
nection therewith. Accordingly, though we erred in allowing the 
motion and accepting the answer of the corporation, which was 
not a party to this proceeding, we hold the error to be harmless, 
as respondent has nevertheless still had his full day in court. This 
is especially so, as the only issue in dispute concerns the identity 
and/or status of the actual purchaser of the commodities forming 
the basis of this complaint. 


On the record before us, we conclude that respondent Alfred 
Cyril Bousson, doing business as Henry Bousson & Son, purchased 
the seven lots of fruits and vegetables involved herein for pur- 
chase prices totaling $4,839.25; that such fruits and vegetables 
were received and accepted by respondent from complainant, but 
that no part of the total purchase prices has been paid by re- 
spondent. Respondent’s failure to make such payment is in viola- 
tion of section 2 of the act, for which reparation should be 
awarded, with interest. 








ee eee 


See 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $4,839.25, with interest there- 


on at the rate of 6 percent per annum from November 1, 1967, 
until paid. 


Copies of this order shall be served upon the parties. 


(No. 12,086) 


JOHN MOON PRODUCE COMPANY v. WOLVERINE FRUIT Co. PACA 
Docket No. 2-410. Decided October 2, 1968. 


Stay order vacated—Reparation paid 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was 
issued August 5, 1968, awarding reparation to complainant 
against respondent. On August 20, 1968, the order of August 5, 
1968, was stayed to enable respondent to file a petition for re- 
consideration thereof. Instead, respondent has paid the repara- 
tion awarded in the order of August 5, 1968. Accordingly, the 
orders of August 5 and 20, 1968, are hereby vacated and the 
complaint filed herein is dismissed. 


(No. 12,087) 


LEROY DYAL, JR. v. PHILLIP R. WELLER. PACA Docket No. 2- 
745. Decided October 4, 1968. 


Consignment—Burden of proof—F.o.b. purchase price—Suitable 
shipping condition—Transit temperature 


Respondent is liable to complainant for the full f.o.b. purchase price where a 
new agreement of consignment not established and the warranty of 
suitable shipping condition not applicable since the transportation 
service could not have been normal. 
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Complainant pro se. 
Dominic J. Squartrito, Manchester, Connecticut, for respondent. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $537.31 in connection 
with a shipment of potatoes in interstate and foreign commerce. 


A copy of the formal complaint and of the Department’s report 
of investigation were served upon the respondent, and respondent 
filed an answer denying liability. Since the amount involved does 
not exceed $1,500, the shortened procedure provided in the rules 
of practice (7 CFR 47.20) is applicable. Pursuant to such pro- 
cedure, respondent filed an answering statement and complain- 
ant filed a statement in reply. Respondent also filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, LeRoy Dyal, Jr., whose ad- 
dress is P. O. Box 394, Cranbury, New Jersey. 


2. Respondent is an individual, Phillip R. Weller, whose ad- 
dress is P. O. Box 313, South Windsor, Connecticut. At the time 
of the transaction involved herein, respondent was licensed under 
the act. 


3. On July 3, 1967, complainant contracted to sell to respond- 
ent, and placed on board respondent’s truck, one truckload of 
U. S. No. 1, Size A potatoes, consisting of 400 100-pound bags, 
at $2.15 per bag, f.o.b. Columbia, North Carolina for shipment 
to New Brunswick, Canada. 


4. Between 3 and 4 p.m., July 3, 1967, a Federal-State inspec- 
tion of the potatoes was made at Columbia, North Carolina, and 
they were found to grade U. S. No. 1, Size A, with no soft rot. 
Complainant advanced $20 to respondent’s truck driver and the 
shipment left Columbia on July 3, 1967. 


5. On July 4, 1967, while the potatoes were in transit, respond- 
ent sold the potatoes on a delivered basis to The Willett Fruit 
Company Limited, Saint John, New Brunswick, Canada, for de- 
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livery on July 5, 1967, at that company’s place of business in 
Frederickton, New Brunswick, Canada. 


6. On July 6, 1967, after arrival at Frederickton, New Bruns- 
wick, the potatoes were inspected at 2 p.m., by the Canada De- 
partment of Agriculture, while stacked in the warehouse of The 
Willett Fruit Company Limited. The Canadian inspection certifi- 
cate showed the following results: 


“Product or declared variety: Potatoes 

“Grade declared: No. 1 size 

“No. & Kind of Pkgs.: 400 x 100 lb., Jute bags 

“Size product: 174-4” mostly 214 to 314” 

“Color: White, clean (washed) 

“Maturity: New potatoes 

“Temp. Prod.: Top 70 Prod. Bot. 70 Outside 75 Warehouse 68 


“Condition of car, load, Pkgs. & Pack.: Bags clean, some show- 
ing wet spots due to leaking decayed specimens, piled 6 high 
on warehouse floor. Properly packed. 


“Condition: Soft decay averages 21%, ranging from 10 to 36%. 
“Grade defects: Within tolerance.” 


7. On July 10, 1967, a second inspection was made by the 
Canada Department of Agriculture, of 145 sacks of potatoes re- 
maining from the lot in question in The Willett Fruit Company 
Limited’s warehouse, with the following result as to condition: 
“Soft decay averages 31% ranging from 13 to 50%.” 


8. Respondent received a statement from The Willett Fruit 
Company Limited and a check for $1,079.88, Canadian funds, 
the amount shown on the statement as owing to respondent. Re- 
spondent converted the $1,079.88 to its equivalent in American 
funds, $962.69, and deducted therefrom $540.00 for freight and 
a commission of $.10 per bag for himself and $.10 per bag for 
his broker, leaving a balance of $342.69 which he paid to com- 
plainant. 


9. The formal complaint was filed October 20, 1967, which 
was within 9 months after the cause of action herein accrued. 





1300 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 27 A.D. 1297 


CONCLUSIONS 


Complainant in this proceeding seeks to recover the remainder 
of the purchase price for the potatoes sold to respondent. Re- 
spondent contends, however, that he was authorized during the 
course of certain telephone conversations to have the potatoes in- 
volved herein sold on a consignment basis in Canada for the ac- 
count of complainant. This allegation is denied by complainant. 


At the time the new agreement was allegedly entered into, 
the potatoes in question had already been sold to respondent’s 
customer in Canada and accepted on a delivered sale basis. It is 
difficult to see how respondent could, in such a situation, bind 
himself and his customer to dealing with the potatoes on a con- 
signment basis. Further, as the record shows, respondent’s cus- 
tomer did not account to respondent on a consignment basis, but 
rather asserted a claim against respondent for breach of the de- 
livered sale contract. 


Respondent as the party alleging that there was an agreement 
to handle on consignment has the burden of proving by a pre- 
ponderance of the evidence that such an agreement was reached. 
We are unable to find that respondent has met this burden. 


Having accepted the potatoes involved herein, respondent is 
therefore liable to complainant for the agreed f.o.b. purchase 
price, subject to respondent’s right to reduce such liability by 
proving damages resulting from any breach of contract by com- 
plainant. O’Donnell Fruit Company v. Mercurio, 18 A.D. 1173 
(1959). Since this was an f.o.b. transaction, the produce sold 
was to be placed free on board the transportation facility in 
suitable shipping condition, the buyer assuming all risk of dam- 
ages and delay in transit not caused by the seller. 7 CFR 46.43 (i). 
Suitable shipping condition, as used above, means that the com- 
modity at the time of billing, is in a condition which, if the ship- 
ment is handled under normal transportation service and condi- 
tions, will assure delivery without abnormal deterioration at the 
contract destination. 7 CFR 46.43(j). Respondent contends that 
complainant breached his obligation, as defined above, to supply 
produce in suitable shipping condition in that the potatoes were 
abnormally deteriorated on arrival at the place of business of 
The Willett Fruit Company Limited. 


It is true that the potatoes on arrival had 21% decay, but the 
temperature of these potatoes only a few hours after arrival 
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was found to be 70°. This temperature was recorded after storage 
in a warehouse whose temperature was 68°. In this connection, 
publications of this Department indicate that a transit tempera- 
ture of from 50° to 60° is desirable for potatoes such as these. 
While respondent attempted to show that the potatoes were not 
delayed in transit and arrived in normal time, no evidence has 
been offered which would indicate that the potatoes were shipped 
with normal transportation service. 


We conclude therefore that transportation service could not 
have been normal because temperature shortly after arrival ex- 
ceeded desirable temperature as shown by the publications of this 
Department, and because respondent presented no evidence to 
show normal transportation service. Since the transportation 
service and conditions cannot be said to have been normal com- 
plainant’s warranty of suitable shipping condition does not apply. 
Respondent is therefore liable for the full f.o.b. purchase price of 
the potatoes, which amounted to $860, plus the advance of $20 
made to respondent’s truck driver. Of this amount respondent 
has already paid $342.69, leaving a balance still due of $537.31. 
Respondent’s failure to pay complainant this amount is a viola- 
tion of section 2 of the act for which reparation should be award- 
ed with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $537.31, with interest thereon 
at the rate of 6 percent per annum from August 1, 1967, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 12,088) 


COLACE Bros., INC. v. THOMAS J. HOLT, INC. PACA Docket No. 
2-519. Decided October 9, 1968. 


Petition for reconsideration—Dismissal 


As the order of August 5, 1968, is supported by the evidence and the law 
applicable thereto, respondent’s petition for reconsideration is dismissed. 
1. See Protecting Perishable Foods During Transportation by Truck, Agriculture Hand- 


book No. 105, p. 56 and Protection of Rail Shipments of Fruits and Vegetables, Agriculture 
Handbook No. 195, p. 42. 








1302 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 27 A.D. 1301 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued August 5, 1968, awarding reparation to 
complainant against respondent in the amount of $2,126.37. On 
August 14, 1968, and within the time allowed therefor, respondent 
filed a Petition for Reconsideration. 


In its petition respondent again urges that the Secretary is 
without jurisdiction in this matter because the informal com- 
plaint was not timely filed. We have previously held that an in- 
formal complaint, vesting the Secretary with jurisdiction, was 
filed November 21, 1966, in the form of a letter requesting that 
the prior informal complaint of May 19, 1966, which had been 
withdrawn, be reinstated. The date of November 21, 1966, comes 
within 9 months of the accrual of the cause of action. However, 
respondent urges that there is nothing in the record disclosing the 
filing of an informal complaint on November 21, 1966, and that 
the Secretary’s decision and order must be based on the record. 
Respondent is correct in stating that the record includes no 
reference to the filing of this paper. However, under section 
47.25(f) of the rules of practice, official notice may be taken of 
relevant records of this Department. Such notice was taken of 
the paper in question in rendering the decision and order of 
August 5, 1968. The Secretary’s jurisdiction does not depend 
upon the record made in the proceeding, but upon, in this in- 
stance, the filing of a timely complaint by the complainant. Such 
a complaint was filed. To hold that the Department’s jurisdic- 
tion is defeated through failure to include this informal docu- 
ment in the record would defeat the intent of Congress in giving 
the Secretary jurisdiction where the complaint is filed within 9 
months, 


The remaining contentions of respondent’s petition have been 
thoroughly considered, and it is our opinion and conclusion that 
the order of August 5, 1968, is supported by the evidence and 


the law applicable thereto. Respondent’s Petition for Reconsidera- 
tion is hereby dismissed without prior service upon complainant. 
The order of August 5, 1968, is hereby reinstated, and the repara- 
tion awarded to complainant in that order shall be paid within 
80 days from the date of this order. 
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Copies of this order shall be served upon the parties. 


(No. 12,089) 


COLIMA BANANA BROKERAGE v. JOHN C. WASHINGTON PRODUCE 
and RALPH M. BOEHMER. PACA Docket No. 2-744. Decided 
October 9, 1968. 


Protection agreement—Net proceeds of sale—Liability of broker 


In a purchase and sale transaction with a subsequent protection against loss, 
the buyer is liable to the seller only for the net proceeds of sale by com- 
mission merchant employed by buyer. Complaint dismissed as to broker 
who paid net proceeds over to his principal, the buyer, who then failed 
to pay complainant seller. 

Complainant pro se. 


Ross H. Scott, Dallas, Texas, for respondent Boehmer. 
W. J. Welter, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant asks for an 
award of reparation against respondents jointly and/or severally 
for nonpayment for a carload of cantaloupes. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon each of the respondents. Respondent 
Ralph M. Boehmer filed an answer denying liability to complain- 


ant and requesting an oral hearing. Respondent John C. Wash- 
ington Produce Co. did not file an answer. 


An oral hearing was held at Dallas, Texas, on June 17, 1968, 
at which complainant represented himself and respondent Boeh- 
mer was represented by counsel. Respondent Washington was 
neither present nor represented at the hearing. No briefs were 
submitted by the parties. 


FINDINGS OF FACT 


1. Complainant is an individual, Morris Wechter doing busi- 
ness as Colima Banana Brokerage, whose address is 712 East 
Overland Street, El Paso, Texas. 
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2. The first respondent is an individual, John C. Washington, 
doing business as John C. Washington Co., whose address is Post 
Office Drawer 153, Edinburg, Texas. The second respondent is 
an individual, Ralph M. Boehmer, whose address is 910 South 


Pearl Expressway, Dallas, Texas. At the time of the transactions 
involved herein, each of the respondents was licensed under the 
act. 


8. On April 11, 1967, in the course of interstate commerce, 
complainant orally contracted to sell to John C. Washington Pro- 
duce Co. 288 crates of Mexican cantaloupes, U. S. No. 1, contain- 
ed in car PFE 2952, at an agreed price of $9 per crate, f.o.b. 
Laredo, Texas, or a total price of $2,592. The contract provided 
for positive routing of the car by Missouri Pacific Railway to 
Kansas City, Missouri. The contract was negotiated between the 
parties by Ralph Boehmer, as broker, who prepared a broker’s 
standard memorandum of sale correctly setting forth the contract 
terms. Copies of this memorandum were sent to the parties. 


4, On the day of the sale complainant billed car PFE 2952 out 
of Laredo, Texas, to Kansas City, Missouri, by Tex-Mex Ry., SP 
and CRIP. Complainant also issued his invoice dated April 11, 
1967, to respondent Washington showing an f.o.b. sale of the 288 
cartons of cantaloupes in car PFE 2952 at $9.00 per carton at a 
total price of $2,592.00. 


5. At 5:55 p.m. April 13, 1967, respondent Boehmer in Dallas, 


Texas, sent a telegram to complainant as follows: 


“REFERENCE PFE 2952 WASHINGTON PRODUCE 
CANCELLED LOAD CANTALOUPES. TWO REASONS 
NUMBER ONE YOU STATED CAR CROSSED EARLY 
A. M. 4-11-67 RAILROAD ADVISES TEXMEX RE- 
CEIVED CAR 1:45 P. M. 4-7-67. AUTHORIZED ROUT- 
ING MOPAC TO KANSAS CITY. CAR ROUTED TEX- 
MEX SP CRIP, CAR STILL NOT FT WORTH. WOULD 
BE IN K. C. EARLY A. M. IF ROUTED RIGHT. WILL 
CALL A. M.” 


6. Following rejection of this car by respondent Washington, 
complainant orally requested respondent Boehmer to work some- 
thing out on the car, and Boehmer contacted Washington to try 
to get him to accept the car. Respondent Washington agreed to 
accept the car and sent Boehmer the following letter dated April 
15. 
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“Please sell for my account two cars cantaloupes P.F.E. 2952 
and P.F.E. 9262. 


“Shipping out of Mexico unable to handle myself.” 
7. On April 17, 1967, respondent Boehmer in Dallas sent com- 


plainant a telegram as follows: 
“WASHINGTON AGREES TO TAKE PFE 2952—YOU TO 
DIVERT TO GIANUKOS MANDOLINI COMPANY CHI- 


CAGO VIA WABASH YOU TO GIVE WASHINGTON 
FULL PROTECTION PROVIDED ANY LOSS IF THIS 
NOT PER YOUR UNDERSTANDING CALL OR WIRE 


IMMEDIATELY AS MUST PULL OUT OF KANSAS CITY 


THIS PM SUGGEST YOU WIRE DIVERSION TO KAN- 
SAS CITY.” 


8. On April 17 respondent Boehmer prepared a broker’s memo- 
randum showing the car was consigned to Gianukos-Mandolini 


Company for sale for the account of respondent Washington 
with payment to be made by check to respondent Boehmer. 


9. Gianukos-Mandolini Company properly handled the consign- 
ment disposition of this car, and on April 24, 1967, made a true 
and correct accounting therefor to respondent Boehmer and paid 
him the net proceeds of $1,933.64. 

10. On or about May 10, 1967, respondent Boehmer remitted 


$1,933.00 to respondent Washington and received a wire from 
respondent Washington acknowledging receipt thereof in full 
payment for car PFE 2952. Respondent Washington has made 
no payment to complainant in connection with the melons shipped 


in car PFE 2952. The net proceeds of $1,933.64 is due and owing" 


from this respondent to complainant. 


11. The formal complaint was filed November 14, 1967, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent Washington to file an answer to the 
formal complaint constituted an admission of the facts alleged 
in such complaint as provided in section 47.8(c) of the rules of 
practice (7 CFR 47.8(c)). The material facts alleged in the 
formal complaint are substantially the same as those set forth in 
the findings of fact with several exceptions. First, complainant 
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alleged in the formal complaint that Boehmer requested full pro- 
tection for respondent Washington against any loss but he did not 


allege that he expressly agree to give such protection. At the 
oral hearing both complainant and Boehmer testified that such 


protection was agreed upon. In addition, complainant testified 
that he had no objection to the consignment of the shipment to 
Gianukos-Mandolini Company or to the results of such consign- 
ment. Second, complainant alleged in the formal complaint that 
the amount due and owing from respondents, jointly and several- 
ly, was the purchase price of $2,592. Since complainant admitted- 
ly agreed to protect respondent Washington against any loss in 
connection with the disposition of the cantaloupes, it is concluded 
that respondent Washington is liable to complainant, not for the 
full purchase price, but only for the net proceeds of $1,933.64 
realized by Gianukos-Mandolini Company. 


The remaining issue for determination is the liability, if any, 
of respondent Boehmer to complainant. It is alleged in the formal 
complaint as follows: 


“That respondent Ralph Boehmer exceeded his authority 
and failed to perform his duties as complainant’s agent. That 
respondent Boehmer consigned said shipment of cantaloupes 
to Gianukos-Mandolini, Chicago, Illinois, to be sold for his 
account. A copy of the account sales from Gianukos-Mando- 
lini is attached as exhibit 2. Respondent Ralph Boehmer col- 
lected the sum of $1,933.64 from the sale of the cantaloupes 
contained in car PFE 2952. Neither respondent Boehmer nor 
respondent Washington has made any accounting or pay- 
ment thereon.” 


From this paragraph and certain statements made by complain- 
ant at the oral hearing, it appears to be complainant’s position 
that respondent Boehmer should have paid the net proceeds to 
him, rather than respondent Washington. However, the evidence, 
including the memorandum issued by Boehmer on April 17, 1967, 
shows that respondent Washington contracted to ship the melons 
to Gianukos-Mandolini Company for sale for the account of re- 
spondent Washington and that the check for the net proceeds 
was to be sent to Boehmer. Since respondent Washington was the 
consignor in the consignment transaction, respondent Boehmer 
was obligated to pay the net proceeds received from the consignee 
to respondent Washington, in the absence of instructions from 
respondent Washington to the contrary. According to Boehmer, 
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he paid respondent Washington $1,933 in cash, or 64 cents less 
than he received from Gianukos-Mandolini Company. No reason 
for this underpayment was given. 


At the oral hearing, complainant also testified that he sold the 
melons on April 11 to respondent Boehmer. This is contrary not 
only to the allegations of the formal complaint but also the other 


evidence of record, including the memorandum of sale issued by 
Boehmer. 


The failure of respondent Washington to pay to complainant 
the amount of $1,933.64 is in violation of section 2 of the act. 
Reparation should be awarded to complainant against respondent 
Washington in that amount, with interest. The complaint as to 


respondent Boehmer should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent John 
C. Washington Produce Co. shall pay to complainant, as repara- 


tion, $1,933.64, with interest thereon at the rate of 6 per cent 
per annum from June 1, 1967, until paid. 


The complaint with respect to respondent Ralph Boehmer is 
dismissed. 


Copies of this order shall be served upon the parties. 


(No. 12,090) 


In re AMEX BROKERAGE Co. PACA Docket No. 2-1043. Decided 
October 10, 1968. 


Joint account purchaser—Failure to disclose status— 
Suspension of license—Consent 


Respondent consented to the issuance of an order suspending its license under 
the act for 60 days for violations of the act in representing itself as a 
broker and negotiating contracts for the purchase and sale of shipments 
of tomatoes without disclosing to the sellers that respondent was, in 
fact, a joint account purchaser of such shipments. 


Frederick W. Woodley for complainant. 
Respondent pro se. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed September 13, 1968, by the Di- 
rector, Fruit and Vegetable Division, Consumer and Marketing 
Service, United States Department of Agriculture. It is alleged 
in the complaint that respondent willfully, flagrantly and repeat- 
edly violated Section 2 of the Act (7 U.S.C. 499b) by representing 
itself as a broker and negotiating contracts for the purchase and 
sale in interstate commerce of 10 piggyback vans of tomatoes 
without disclosing to the sellers that respondent was in fact a 
joint account purchaser of such shipments. Copies of the com- 
plaint and the rules of practice were served upon respondent on 
September 18, 1968. 


Respondent filed a timely answer in which it admitted all of 
the allegations in the complaint, waived oral hearing, waived the 
provisions of Section 10 of the Act which requires 10 days’ notice 
before an order may take effect, waived the preparation of a 
Hearing Examiner’s report and the filing of exceptions thereto, 
waived oral argument before the Secretary, and consented to the 
issuance of an order suspending the license of respondent for 60 
days. Complainant has consented to and recommended the is- 
suance of such an order. 


FINDINGS OF FACT 


1. Respondent, Amex Brokerage Company, is a partnership 
composed of Marvin Rothstein and Humberto Monteverde, whose 
address is P. O. Box 1727, Nogales, Arizona. Pursuant to the 
licensing provisions of the Act, license No. 680724 was issued to 
the respondent on October 19, 1967, and is now in effect. 


2. During November 1967 and May 1968, the respondent, repre- 
senting itself as a broker, negotiated 10 contracts for the pur- 
chase and sale in interstate commerce of a total of 10 piggyback 
vans of tomatoes without disclosing to the sellers that respondent 
was, in fact, a joint account purchaser of these shipments. 


8. Respondent has made full restitution to the sellers of the 
brokerage fees paid by them, together with respondent’s one-half 
share of the profits realized from the resale of the tomatoes. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respond- 
ent has wilfully, repeatedly and flagrantly violated Section 2 of 
the Act (7 U.S.C. 499b) and Section 46.28 of the Regulations is- 
sued pursuant thereto (7 CFR 46.28). Respondent has consented 
to the issuance of an order suspending its license for a period of 
60 days and complainant has consented to and recommended the 
issuance of such an order. An order to that effect should be is- 
sued. 


ORDER 


Effective on October 16, 1968, respondent’s license issued under 
the Act is suspended for a period of 60 days. 


Copies hereof shall be served upon the parties. 


(No. 12,091) 


BODINE PRODUCE Co., INC. v. MCDONNELL & BLANKFARD AND/OR 
NAT SPECTOR & SON. PACA Docket No. 2-724. Decided Octob- 
er 16, 1968. 


Weight requirements—Meeting of the minds—Absence 
of contract—Broker—Reasonable value 


Where there was no meeting of the minds as to the weight of the lettuce 
involved, no contract came into being and although the lettuce was ac- 
cepted by respondent, respondent’s liability to complainant is limited to 
the reasonable value of the lettuce, that is, the net proceeds realized on 
the resale of the shipment. Since complainant has failed to prove that 
the broker respondent failed to properly perform the functions of a 
broker, and since respondent McDonnell has paid to complainant the net 
proceeds of the resale, the complaint is dismissed as to both respondents. 


John R. Catlin, Western Growers Association, Los Angeles, California, for 
complainant. 
Respondents pro se. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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A timely complaint was filed in which complainant requests an 
award of reparation against respondent McDonnell & Blankfard 
in the amount of $1,499 in connection with a transaction in- 
volving a carload of lettuce in interstate commerce. Complainant 
has requested, in the alternative, that if respondent McDonnell 
& Blankfard is found to be not liable in this transaction, that re- 
paration be awarded it against respondent Nat Spector & Son. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon each of the respondents, which filed 
answers thereto denying liability to complainant. 


Since the amount requested as damages in the formal complaint 
does not exceed $1,500, the shortened procedure provided in the 
rules of practice, 7 CFR 47.20, is applicable. Pursuant to this 
procedure, complainant and respondents, respectively, were given 
the opportunity to file an opening and answering statements, but 
none did so. Complainant and respondent Nat Spector & Son each 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, Bodine Produce Co., Inc., is a corporation 
whose address is P. O. Box 11437, Phoenix, Arizona. 


2. Respondent McDonnell & Blankfard is a partnership com- 
posed of Charles Austin McDonnell and James Edward McDon- 
nell, whose address is 48 Pennsylvania Produce Terminal, Balti- 
more, Maryland. At the time of the transaction involved herein, 
this respondent was licensed under the act. 


8. Respondent Nat Spector & Son is a partnership composed of 
Jerome Barry Spector and Nat Spector, whose address is 540 
West Rancho Drive, Phoenix, Arizona. At the time of the trans- 
action involved herein, this respondent was licensed under the 
act. 


4. On April 25, 1967, in the course of interstate commerce, 
complainant negotiated with respondent McDonnell & Blankfard 
(hereinafter referred to in the Findings of Fact and Conclusions 
as McDonnell) with respect to the sale of one carload of Mr. 
President brand lettuce, U. S. No. 1 grade, consisting of 1,064 
2-dozen size cartons, at a price of $4 per carton, f.o.b. shipping 
point, Glendale, Arizona, plus 20¢ per carton cooling charges, or 
a total of $4,468.80. 





n 


at 
11 
e- 


al 


d 


nt 
1e 


on 
ut 


\S- 


BODINE v. MCDONNELL 1311 
Cite as 27 A.D. 1309 


5. The negotiations between the parties were carried on by a 
broker, respondent Nat Spector & Son (hereinafter referred to 
in the Findings of Fact and Conclusions as Spector), which is- 
sued a confirmation of sale on April 25, 1967. Included in the 
confirmation, among other things, was the notation: “Weight: 
Av. Gross Billing Weight 45.7 lbs. after cooling.” 


6. The subject lettuce, contained in car SFRC 1758, was billed 
by complainant out of Glendale, Arizona, to McDonnell at Balti- 
more, Maryland, on April 25, 1967. Prior to such billing, and on 
the same day, the lettuce had been federally inspected, with the 
results, in relevant part, as follows: 


“Loading: Through load, irregular placement. 
“Pack: Tight 
“Size: Irregular 


“Quality & Condition: Lettuce fresh, crisp and generally fair- 
ly well trimmed . . . Defects average within tolerance, includ- 
ing 1% soft. No decay. 


“Grade: U. S. No. 1, 383% hard, 57% firm...” 


7. Car SFRC 1758 arrived in Baltimore, Maryland, on the 
evening of May 1, 1967. The following morning the lettuce was 
inspected jointly by the Railroad Perishable Inspection Agency 
and the Standard Inspection Service. The RPIA, in its inspec- 
tion certificate, noted in relevant part that “Packs are 1 to 4 
inches slack. Heads fair size, some small, irregular trim .. .” 
Standard listed its findings, in relevant part, as follows: ‘“‘Heads 
uneven, however, of fairly good size and packs range from level 
full to mostly settled from 1 to 4”, mostly 2 to 4” and only fair 
weight.” 


8. A Federal inspection was made of the lettuce in car SFRC 
1758 at 2:25 p.m. on the afternoon of May 2, upon the request of 
McDonnell. The results of that inspection, in relevant part, are 
as follows: 


“Condition of load: Through lengthwise, crosswise load, 7 
layers, 3 to 6 rows. Load shifted away from A end load divider 
from 1 inch in 8rd layer to 12 inches in top layer. 


“Condition of pack: Most cartons fairly tight to tight, many 
slack with contents 1 to 314 inches below top edge of cartons. 
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Gross weight ranges from 3214 to 47, averaging 41 pounds 
per carton. 


“Size: Irregular size. 


“Quality: Clean, generally fairly well trimmed . . . Averages 
88% hard and firm, 12% fairly firm. Grade defects within 
tolerance. 


“Condition: Fresh and crisp. No decay. 
“Grade: U. 8. No. 1, 88% hard and firm. 


“Remarks: Inspection and certificate restricted to the product 
and lading in upper 2 layers between load dividers. Gross 
weight determined at Applicant’s request.” 


9. The broker was informed by McDonnell on May 2 of the 
results of the Federal inspection made of the lettuce at Baltimore 
on that date, including the average weight per carton. The broker 
then telephoned complainant, also on May 2, and relayed this in- 
formation to complainant’s Ralph Bodine. The broker at this 
time suggested also that a reinspection might be had in Balti- 
more if complainant had any doubts about the results of the in- 
spection reported by McDonnell. Complainant refused to take any 
action on the load, however, contending that the lettuce was Mc- 
Donnell’s at that point. This information was then conveyed to 
McDonnell by the broker. McDonnell then notified complainant 
by telegram on May 8, 1967, that it (McDonnell) was selling the 
lettuce in car SFRC 1758 for the account of whom it may concern 
due to complainant’s breach of contract and that it (McDonnell) 
would not assume liability for any loss incurred. 


10. The lettuce involved herein was resold during the period 
of May 3 to May 8, 1967, by McDonnell, which has paid com- 
plainant $2,744.98 in connection with this transaction. 


11. The formal complaint was filed on November 21, 1967, 
which was within 9 months after the alleged causes of action here- 
in accrued. 


CONCLUSIONS 


The principal issue presented for decision herein is whether 
the weight of the lettuce contained in car SFRC 1758, shipped by 
complainant to respondent McDonnell on April 25, 1967, met the 
requirements, in this respect, of the sales contract allegedly 
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negotiated between complainant and McDonnell by Spector. Mc- 
Donnell takes the position that at the time the subject lettuce was 
allegedly purchased on April 25, it was expressly warranted to 
weigh, on the average, 45.7 pounds per carton. McDonnell alleges 
that the warranty was breached, however, since the carload of 
lettuce did in fact weigh, on the average, only 41 pounds per 
carton. As evidence of the warranty upon which it relies, Mc- 
Donnell directs our attention to the broker’s confirmation of sale 
dated April 25, 1967, wherein it is stated, with respect to weight, 
“Av. Gross Billing Weight 45.7 lbs. after cooling.” As evidence 
of its contention that the warranty was breached, McDonnell 
points to the results of the various inspections made of the load 
in Baltimore on May 2, with particular emphasis on the results 
of the Federal inspection made on that date. 


Spector is in substantial agreement with McDonnell on the 
question of the disputed warranty and avers that at the time the 
matter was discussed with complainant, Nat Spector was told 
that car SFRC 1758 contained 1,064 cartons of lettuce, U. S. No. 
1 grade, with a gross billing weight of 48,625 pounds. Nat Spector 
states that later, in making out the confirmation of sale, he 
divided the gross billing weight by the number of cartons, thus 
arriving at the average weight of 45.7 pounds per carton, which 
he entered on the confirmation of sale. Nat Spector further states 
that while he mailed out copies of the confirmation to both 
complainant and McDonnell on the date of the alleged sale on 
April 25, no objection was received from complainant until May 
5, or some 10 days later, regarding the contents of the confirma- 
tion. 


Complainant denies that it made any warranty to McDonnell 
with respect to the per-carton weight of the subject lettuce, aver- 
age or otherwise. It alleges that it advised the broker only that 
the shipment contained a total of 1,064 cartons of lettuce with a 
total weight, before cooling, of 48,625 pounds, and that the broker 
had exceeded its authority both in quoting per-carton average 
weight and in representing the weight as being post-cooling 
weights. Complainant further avers that it made no prompt com- 
plaint with respect to the contents of Spector’s confirmation of 
sale for the reason that the confirmation was not received by 
complainant until May 5, or ten days after the contract was 
negotiated. As to the claim by McDonnell that the inspections at 
Baltimore were probative of its (McDonnell’s) claim that the 
lettuce was lightweight, complainant argues that the evidence is 
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inconclusive, particularly since in the case of the Federal in- 
spection only a small part of the load was actually viewed by 
the inspector. 


Judging from the record before us, it appears that McDonnell 
intended buying, and thought it would receive, lettuce weighing, 
on the average, 45.7 pounds per carton, post-cooling weight. Com- 
plainant, on the other hand, appears to have intended to sell the 
carload of lettuce involved herein to McDonnell without specific 
warranty or reference to weight, per carton or otherwise. Com- 
plainant further appears to have meant for the information it 
gave Spector concerning the total weight of the shipment to be 
taken as referring to the pre-cooling weight of the shipment. This 
being so, it seems that there was no real understanding, and hence 
no mutual meeting of the minds of the contracting parties. In 
the absence of such mutual assent, we conclude that no contract 
came into being between complainant and McDonnell. Independent 
Grape Distributors v. Barbera Packing Corporation, 25 A.D. 1144 
(1966). 


McDonnell’s acceptance of the lettuce involved herein is not 
disputed. However, in the absence of a contract, as here, McDon- 
nell’s liability to complainant is restricted to the reasonable value 
of the shipment, that is, the net proceeds realized on the resale 
of the shipment at Baltimore, Maryland, in this instance. See 
J. E. Nelson & Sons v. Jack Kerzner & Monte Cross, 8 A.D. 48 
(1949), affirmed, District Court, E.D., Pennsylvania (Civil Ac- 
tion No. 9362) June 6, 1952, reported 12 A.D. 226 (1953). It ap- 
pears that the lettuce was promptly and properly resold in Balti- 
more by McDonnell and that the net proceeds realized, $2,744.98, 
have been paid to complainant by this respondent. We find, 
therefore, that McDonnell has done all that is required of it under 
the circumstances existing here, and is under no further obligation 
to complainant in connection with this transaction. Accordingly, 
since no violation of section 2 by this respondent has been shown, 
nor any cause of action established as to it, we conclude that the 
complaint as to respondent McDonnell should be dismissed. 


Complainant pleads, however, that if it be found that McDon- 


nell is not liable in this transaction, that reparation then be 


awarded against Spector, the broker, for failing to properly per- 
form the duties incumbent upon one acting in that capacity, in 
violation of section 2 of the act. Complainant’s plea against 


Spector,and the basis of its claim that Spector violated the act, 
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rests upon its (complainant’s) assertion that Spector was operat- 
ing totally outside the scope of its authority in making any 
representation to McDonnell concerning the weight of this ship- 
ment of lettuce. 


While we are satisfied that no clear and valid agreement was 
negotiated between complainant and McDonnell, we are not pre- 
pared to say that this was due to the fault or negligence of the 
broker, Spector. The broker was given the gross billing weight 
of the shipment, 48,625 pounds, and in accordance with its under- 
standing that this was the post-cooling weight of the produce, 
relayed this information to McDonnell. While complainant con- 
tends that this was in reality the precooling weight of the lettuce, 
complainant has failed to establish that this was made clear to 
the broker. Furthermore, we can find no basis for concluding 
that Spector should have assumed that this was the pre-cooling 
weight of the lettuce or that it should have made inquiry con- 
cerning this fact. In addition, we fail to see where Spector was 
remiss in quoting the per-carton average weight to McDonnell, 
since this consisted only of dividing the weight which Spector 
understood the shipment to have, by the number of cartons con- 
tained in the carload. Such calculation, based on Spector’s under- 
standing of the information received from complainant, would 
not affect the total quantity of lettuce purportedly contained in 
the car, and would neither enlarge nor extend the scope of com- 


plainant’s obligation to McDonnell. 


Complainant has the burden of proving, by a preponderance 
of the evidence, that respondent Spector has failed to properly 


perform the functions of a broker, in violation of section 2 of 
the act. Complainant, in our opinion, has failed to sustain this 
burden. O. D. Huff, Jr., Inc. v. Richmond Food Stores, 18 A.D. 
1421 (1959). We conclude, therefore, that no cause of action has 
been established as to this respondent and that the complaint as 


to Spector should be dismissed. 


ORDER 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 








1316 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite .as ‘27 A.D. 1816 


(No. 12,092) 


MAINE FARMERS EXCHANGE v. FREDERICK LEFF. PACA Docket 


No, 2-833. Decided October 16, 1968. 


Potatoes—Acceptance—Suitability for use in potato 
salad—Contract of sale—Breach of—Unsaleable 


Where the potatoes delivered to and accepted by respondent buyer did not 
meet the specification of the contract of sale in that they were unsuitable 
for use in potato salad, and were unsaleable, the damage to respondent 
amounts to the full value of the purchase price of the potatoes and the 
complaint should be dismissed. 


Complainant and respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,056 in connection 
with a shipment of potatoes in interstate commerce. 


A copy of the formal complaint and of the Department’s re- 
port of investigation were served upon the respondent. A copy of 
the report of investigation was served upon complainant. Re- 
spondent filed an answer denying liability. Since the amount in- 
volved does not exceed $1,500, the shortened procedure provided 
in the rules of practice (7 CFR 47.20) is applicable. Pursuant to 
such procedure, each party was given an opportunity to file ad- 
ditional evidence in the form of sworn statements but neither 
party did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, Maine Farmers Exchange, 
whose address is P. O. Box 773, Presque Isle, Maine. 


2. Respondent is an individual, Frederick Leff, whose address 
is 733 Delaware Road, Kenmore, New York. At the time of the 


transaction involved herein, respondent was licensed under the 
act. 
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3. On or about April 10, 1967, in the course of interstate com- 
merce, complainant contracted to sell to respondent 960 50-pound 
bags of Maine Processing grade potatoes, suitable for use in 


potato salad, for a total price of $1,056 delivered Buffalo, New 
York. The contract was negotiated by a broker, Mr. Robert Vogel 
of J. F. McNulty Company. 


4. On or about April 11, 1967, pursuant to the contract of 
sale, complainant shipped by truck from Presque Isle, Maine, to 
respondent in Buffalo, New York, 960 50-pound bags of potatoes. 


5. Upon arrival of the potatoes at Buffalo, New York, they 
were accepted by respondent. When the party for whom respond+ 
ent purchased the potatoes, Bison Foods Company, attempted 


to use the potatoes in the production of potato salad, they turned 
black and were unsuitable for that purpose. 


6. Respondent has failed to pay any part of the purchase price 
of the potatoes. 


7. The informal complaint was filed October 16, 1967, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


There are two crucial factual issues relevant to the decision 
of this case. The first involves the terms of the contract of sale. 
There is agreement between the parties that part of the terms of 
that contract called for Maine Processing grade potatoes. The 
dispute involves whether they were warranted to be suitable for 
use in potato salad. The respondent states in a letter made a part 
of the investigation report that, when approached by the broker 
who negotiated the contract, Mr. Robert Vogel of J. F. McNulty 
Company, the broker specifically said that the potatoes would 
be “good for potato salad’. Respondent further states that it was 
well known that he was purchasing for the sole purpose of mak- 
ing potato salad. The broker confirms this contention of respond- 
ent: “I informed the shipper at the time the deal was closed 
that they were to be used for potato salad and he did know this.” 
In addition the complainant makes the following statement in a 
document included in the investigation report: 


“During conversation with Mr. Vogel he questioned me on 
the feasibility of these potatoes being used efficiently by Mr: 
Teff (sic.) for processing and my answer to him was that 
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we were, at the time, supplying a canning company with 
similar potatoes without complaints.” 


In other words complainant held these potatoes out as being 


similar to or the same as potatoes being cooked and canned with- 
out trouble. We believe that this amounts to at least a warranty 


that the potatoes would be suitable for use in any processing 
calling for cooking. 


The second issue of fact which concerns us is whether the 
potatoes met the contract requirements of suitability for use in 
potato salad on delivery. Respondent maintains vigorously that 


the potatoes all turned black upon being cooked, and in addition 
had a sickening taste. The broker makes the following statement: 


“When Mr. Leff received this load of potatoes, he immediate- 


ly began utilizing them in his potato salad deal by cooking 
them. I know for a fact that he needed supplies but this load 
in every instance when he cooked a bag turned black.” 


Joseph Biltikoff, of the Bison Foods Company, for whom Mr. Leff 
purchased the potatoes, stated that: 


“After cooking the potatoes in our normal fashion in a steam 
retort we found that they turned a greyish black in color. 
Some of the potatoes were mixed and made into potato salad 
to see if we could salvage them. The salad however was 
extremely bad tasting and the entire mixture plus any 
cooked unmixed potatoes were disposed of into our refuse 
container.” 


We conclude that the potatoes did not meet the specification 
of the contract of sale which called for them to be suitable for 
processing into potato salad. 


Respondent’s evidence indicates in addition that the potatoes 
were unsaleable and were given to farmers to be used for feed. 
Although respondent accepted the potatoes and thus became liable 
for the purchase price, the amount of the purchase price should 
be reduced by the amount of damages resulting from complain- 
ant’s breach of the contract of sale. We find that the damages 
amounted to the full value of the potatoes and therefore com- 


plainant’s claim for $1,056 cannot be allowed. The complaint 
should be dismissed. 
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ORDER 
The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 12,093) 


In re EASTERN POTATO DEALERS, INC. PACA Docket No. 2-1065. 
Decided October 21, 1968. 


Failure to pay—Revocation of license—Consent 


Respondent consented to the issuance of an order revoking its license under 
the act for its failure to pay for numerous shipments of perishable 
agricultural commodities and broker’s fees. 


Thomas J. Donnelly for complainant. 


Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), instituted by a complaint filed September 20, 1968, by the 
Director, Fruit and Vegetable Division, Consumer and Marketing 
Service, United States Department of Agriculture. It is alleged 
in the complaint that respondent, knowing it was insolvent, pur- 
chased, received and accepted numerous lots of perishable agri- 
cultural commodities in interstate commerce from 43 shippers 
but failed to make payment for these shipments, and that re- 
spondent engaged the services of a broker to sell various lots of 
perishable agricultural commodities in interstate commerce but 
failed to pay brokerage fees for such sales, in violation of the 
Act and the regulations issued pursuant thereto. 


Respondent filed a timely answer, admitting all the allegations 
in the complaint but denying knowing that it was insolvent, 
waiving oral hearing, waiving the provisions of section 10 of the 
Act which requires 10 days’ notice before an order may take 
effect, waiving the preparation of a Hearing Examiner’s report 
and the filing of exceptions thereto, waiving oral argument before 
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the Secretary, and consenting to the issuance of an order revok- 
ing the license issued under the Act to it. 


FINDINGS OF FACT 


1. Respondent is a corporation, organized under the laws of 
the State of New York, mail address P. O. Box 395, Aquebogue, 
New York 11931. Pursuant to the licensing provisions of the Act, 
license No. 671314 was issued to the respondent on January 25, 
1967. This license was renewed on its anniversary date but was 
automatically suspended on September 6, 1968, under section 7d 
of the Act (7 U.S.C. 499g(d)) for failure to pay a reparation 
award issued against respondent. 


2. During the period January 1967 through May 1968, re- 
spondent purchased, received and accepted in interstate or for- 
eign commerce numerous lots of perishable agricultural com- 
modities from 43 shippers in New York, New Jersey, New Bruns- 
wick, Canada, Delaware, Virginia and Texas but failed to pay 
the prices agreed upon and, during this same period, respondent 
engaged the services of a broker to make sales of various lots 
of perishable agricultural commodities in interstate commerce but 
respondent failed to pay the brokerage fees for such sales. The 
total amount due is $132,422.69 for such purchases and brokerage 
fees. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respond- 
ent has wilfully, repeatedly and flagrantly violated section 2 of 
the Act (7 U.S.C. 499b) and the regulations issued thereunder. 


Respondent has consented to the issuance of an order revoking 
its license. An order to that effect should be issued. 


ORDER 
Effective October 28, 1968, the respondent’s license is revoked. 
Copies hereof shall be served on all the parties. 


(No. 12,094) 


In re SILVERSTREAK DISTRIBUTORS, INC. PACA Docket No. 2-931. 
Decided October 21, 1968. 


Failure to pay—Publication of facts—Default 
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Respondent’s failures to pay promptly and in full for numerous shipments of 
perishable agricultural commodities constitute repeated and flagrant 
violations of the act and respondent’s rejection of a shipment of produce 
without reasonable cause is also a violation of the act. As respondent’s 
license terminated prior to institution of this proceeding, suspension 
or revocation thereof is not ordered, but the facts and circumstances of 
the violations found herein shall be published. 


Thomas J. Donnelly for complainant. 
John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a ef 
seq.), instituted by a complaint filed June 12, 1968, by the Di- 
rector, Fruit and Vegetable Division, Consumer and Marketing 
Service, United States Department of Agriculture. It is alleged 
in the complaint that respondent repeatedly and flagrantly vio- 
lated section 2 of the act (7 U.S.C. 499b) by failing to make 
payment promptly and in full of the agreed purchase prices of 
perishable agricultural commodities purchased and received in 
interstate commerce and by rejecting a shipment of a perishable 
agricultural commodity without reasonable cause. A copy of the 
complaint and a copy of the rules of practice were served upon 
respondent July 11, 1968. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 47.30 of 
the rules of practice (7 CFR 47.30), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing. Notwithstanding such no- 
tice, respondent has not filed an answer. The matter was referred 
to John Curry, Hearing Examiner, Office of Hearing Examiners, 
United States Department of Agriculture, for the preparation of 
@ report without further investigation or hearing pursuant to 
section 47.30(c) of the rules of practice. On September 25, 1968, 
the hearing examiner filed a report containing proposed findings 
of fact and conclusions and recommending that the facts with 
respect to respondent’s violations of the act found therein be 
published. No exceptions to the hearing examiner’s report were 
filed. 
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FINDINGS OF FACT 


1. Respondent, Silverstreak Distributors, Inc., is a corporation 
organized and existing under the law of the State of Florida 
whose address at the time of the transactions involved herein was 
4816 Buchanan Street, Hollywood, Florida. 


2. Pursuant to the licensing provisions of the act, license No. 
662035 was issued to respondent February 23, 1966. This license 
terminated February 23, 1967, when respondent failed to renew 
it. 

8. During the period April 1965 through July 1966 respondent 
purchased, received and accepted 32 lots of perishable agricul- 
tural commodities in interstate commerce from four shippers 
but has failed to make payment promptly and in full of the 
agreed purchase prices thereof. 


4. On or about September 28, 1966, respondent purchased a 
trucklot of Italian prunes from Dobbins and Ramage, Inc., Lyn- 
donville, New York, at the agreed purchase price of $1,783.50. 
The seller shipped the prunes in interstate commerce through the 
State of New Jersey to respondent at New York, New York. 
Upon arrival at destination respondent rejected the prunes al- 
though they met contract specifications. 


5. On or about December 19, 1967, by notice in writing, re- 
spondent was afforded the opportunity to demonstrate or achieve 
compliance with all lawful requirements of the act relating to 
the transactions referred to in the Findings of Fact. Respondent 
failed to do so. 


CONCLUSIONS 


Respondent’s failures to pay promptly and in full for numerous 
shipments of perishable agricultural commodities purchased, re- 
ceived and accepted in interstate commerce, as set forth in Find- 
ing of Fact 3, constitute repeated and flagrant violations of sec- 
tion 2 of the act. See, e.g., In re Louis Zwick and Son, 25 A.D. 
90, 257 (1966), affirmed 373 F.2d 110 (2d Cir. 1967), cert. 
denied 389 U.S. 835 (1967). Also, respondent’s rejection of the 
shipment of produce without reasonable cause constitutes a flag- 
rant violation of such section of the act. As respondent’s license 
terminated prior to the institution of this proceeding, the sus- 
pension or revocation thereof was not requested by complainant 
and should not be ordered herein. However, the facts and cir- 
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cumstances of the violations found herein should be published 
pursuant to section 8(a) of the act (7 U.S.C. 499h(a)). Cf., In 
re Kelly & Weatherington, Inc., 23 A.D. 715 (1964); In re Wil- 
liam Stuart Higgason, d/b/a Bill Higgason, 23 A.D. 1426 (1964). 


ORDER 


Effective on the 11th day after the date hereof, the facts and 
circumstances herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 12,095) 


EsP1 BROKERAGE Co. v. ANGELO CASTRONOVO. PACA Docket No. 
2-797. Decided October 23, 1968. 


Tomatoes—Grade—Brokerage fees—Failure to pay—F.o.b. 
transaction—Condition of shipments—Burden of proof 


Where complainant broker, acting within its authority, negotiated the pur- 
chase of a commodity on behalf of respondent, it is entitled to brokerage 
notwithstanding the subsequent breach of such contract of purchase on 
the part of either party. 


Complainant pro se. 
Dominic J. Lodato, New York, New York, for respondent. 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $420, brokerage 
fees allegedly earned in connection with the purchase of tomatoes 
in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complainant. 
Respondent filed an answer to the complaint, denying [iability 
to complainant in any amount and alleging a failure of complain- 
ant to perform its duties as a broker. 
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Since the amount claimed does not exceed $1500, the issues are 
determined under the shortened procedure provided in the Rules 
of Practice (7 CFR 47.20). Pursuant to such procedure, com- 
plainant filed an opening statement, respondent filed an answer- 
ing statement, and complainant filed a statement in reply. Neither 
party submitted a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Irvine Torris and 
Esperanza Torris, doing business as Espi Brokerage Co., whose 
address is 4915 Grant Street, Hollywood, Florida. 


2. Respondent is an individual, Angelo Castronovo, whose ad- 
dress is Unit 352, Hunts Point Market, Bronx, New York. At the 


time of the transaction involved herein, respondent was licensed 
under the Act. 


3. On or about May 1, 1967, respondent employed complainant 
as his broker to negotiate, in the course of interstate commerce, 
the purchase of certain loads of tomatoes, and agreed to pay 
complainant brokerage at the rate of 15¢ per box. Complainant 
was instructed by respondent to purchase tomatoes that were 85 
per cent U. S. No. 1 or better, on an f.o.b. basis. 


4. On May 1, May 9, and May 24, 1967, complainant negotiated 
the purchase of three loads of tomatoes, one trailer load, and two 
piggy-back loads, on respondent’s behalf from three Florida 
shippers. On May 1, 1967, a trailer load of tomatoes, truck No. 
647-Va., was shipped by Six L’s Packing Company from Immoko- 
lee, Florida, to respondent at Bronx, New York. On May 9, 1967, 
a piggyback load of ‘tomatoes, FT 513161, was shipped by Blue 
Ribbon Sales Company from Rubania, Florida, to respondent at 
Bronx, New York. On May 24, 1967, Ruskin Growers shipped a 
piggyback load of tomatoes, FT 413102, from Ruskin, Florida, 
to respondent at Bronx, New York. 


5. Upon arrival of the tomatoes at destination, they were ac- 
cepted by respondent, with some complaint thereafter as to the 
condition of the tomatoes. Respondent has not paid complainant 


the brokerage fees for the three shipments of tomatoes, aggregat- 
ing $420. 


6. The formal complaint was filed on December 27, 1967, which 
was within 9 months after accrual of the causes of action herein. 
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CONCLUSIONS 


It is respondent’s contention, and his defense for failure to pay 
the brokerage earned by complainant, that complainant failed to 
discharge its duties as a broker in “a reasonable and competent 
fashion.” Respondent states that complainant failed to protect 
respondent’s interests, and failed to see that the tomatoes were 
up to grade, and in general failed to perform in good faith the 
duties of a broker. 


As a part of complainant’s evidence, there are attached to the 
formal complaint as Exhibits No. 1, No. 2 and No. 3 the Broker’s 
Memorandum of Purchase and Sale issued by complainant on the 
dates of the transactions in question. These memoranda set 
forth the material elements of the contracts, including sizes and 
the prices of the tomatoes, that the tomatoes were to grade 85% 
U. S. No. 1 or better, that the purchases were made on an f.o.b. 
basis, and that 15¢ per box brokerage was due complainant. Pre- 
sumably copies of each Broker’s Memorandum of Purchase and 
Sale were forwarded to each contracting party. There is no evi- 


dence that either party objected to any of the terms stated in 
the memoranda. 


Evidence submitted by respondent, viz., a copy of the Federal 
inspection certificate No. J-09396, covering an inspection on May 
3, 1967, of tomatoes purporting to be those contained in the first 
shipment by trailer-truck, shows that these tomatoes, “Now 
[grade] approximately 70% U.S. No. 1 quality, 20% discolored 
areas.” Respondent appears to hold complainant-broker respon- 
sible for this failure of the tomatoes to grade 85% U.S. No. 1. 
Memoranda of Sale issued by complainant clearly show that it 
negotiated contracts providing for 85% U. S. No. 1 or better 
tomatoes at shipping point. But, of more significance, is the fact 
that in this f.o.b. contract the tomatoes were not required to 
grade 85% U.S. No. 1 at destination. Even if the shipper failed 
to deliver 85% U.S. No. 1 tomatoes, complainant cannot be held 
accountable for such breach by the shipper. 


While an agent must exercise ordinary care, skill, and diligence 
in the performance of his duties, he is not an insurer of the suc- 
cess of the undertaking. John Van Kesteren, Jr. v. L. Yukon & 
Sons Produce, Inc., and/or Frank Kenworthy Company, 12 A.D. 
989. It has long been held that where a broker, acting within his 
authority, has negotiated the purchase or sale of a commodity on 
behalf of another, he is entitled to brokerage notwithstanding 
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the subsequent rejection of the commodity, provided there is no 
express agreement to the contrary. The same principle applies 
where there is a subsequent breach of the contract on the part of 


either party. See Pope & Mooers v. H. M. Hurley, 13 A.D. 868. 


As the party alleging that complainant failed to discharge its 
duties as a broker in a reasonable and competent fashion, and 
failed properly to represent the interests of respondent in the 
transactions here involved, the burden is upon respondent to es- 
tablish these claims by a preponderance of the evidence. On the 
basis of the record before us, we find that respondent has failed 
to sustain that burden. Not only has respondent submitted no 
specific evidence of any wrongdoing or dereliction of duty by 
complainant, but other evidence of record indicates that complain- 


ant exerted more effort in respondent’s behalf than was required 
of it in connection with the transactions. We conclude that re- 


spondent’s failure to pay complainant promptly the agreed brok- 
erage fees totalling $420 for the three transactions was and is in 


violation of Section 2 of the Act. Complainant should be awarded 
reparation in that amount, with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $420, with interest thereon 


at the rate of 6 per cent per annum from June 1, 1967, until paid. 
Copies of this order shall be served upon the parties. 


(No. 12,096) 


MAINE FARMERS EXCHANGE, INC. v. LEO YOUNG, INC. PACA 


Docket No. 2-693. Decided October 24, 1968. 


Delivered sale—Potatoes—Grade—Time lapse—Breach of 
contract—New or used burlap bags—Damages 


In a delivered contract, the potatoes were required to meet the specified 
grade on arrival at destination and in view of the time of the shipping 
point inspection and the high percentage of defects found 3 and 5 days 
after arrival at destination, it is concluded that the potatoes did not 
meet the specified grade on delivery and complainant thereby breached 
the contract. The measure of damages for breach of warranty in regard 

to accepted goods is the difference at the time and place of acceptance 
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between the value of the goods accepted and the value they would have 


had if they had been as warranted, together with incidental damages. 
Respondent failed to establish that the potatoes were to be packed in 
new bags. 


Complainant and respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
an award of reparation in the amount of $656.12, the alleged 


unpaid balance of the purchase price of two carloads of potatoes 
sold and delivered to respondent. 


A copy of the formal complaint was served upon respondent. 


Copies of the Department’s report of investigation and supple- 
mental report of investigation were served upon both parties. 
Respondent filed an answer to the complaint denying liability. 


Since the amount involved does not exceed $1,500, the shorten- 
ed procedure provided in the rules of practice (7 CFR 47.20) is 
applicable. Pursuant to such procedure, the parties were given 
an opportunity to submit additional evidence in support of their 
respective positions by means of verified statements. Neither 
party submitted any additional evidence and neither party filed 
a brief. 


FINDINGS OF FACT 


1. Complainant, Maine Farmers Exchange, Inc., is a corpora- 
tion whose address is P. O. Box 773, Presque Isle, Maine. 


2. Respondent, Leo Young, Inc., is a corporation whose address 


is 8370 C Street, Boston, Massachusetts. At the time of the trans- 
action involved herein, respondent was licensed under the act. 


8. On May 3, 1967, in the course of interstate commerce, com- 


plainant orally contracted to sell to respondent two carloads of 
Maine Russet potatoes, U. S. No. 1, 4-ounce minimum, at $2.00 
per cwt., delivered Boston, Massachusetts. Each car was to con- 


tain 600 100-pound bags of potatoes packed in used burlap bags. 
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4, Pursuant to the foregoing contract, complainant shipped 
from Mapleton, Maine, to respondent in Boston, Massachusetts, 


two carloads of washed Maine Russet potatoes, car MDT 9134 on 
May 6, and car NRC 19257 on May 9. Each car contained 600 
100-pound bags of potatoes packed in used burlap bags. A Fed- 


eral-State inspection was made of each car prior to shipment. 


The inspection of MDT 9134 was begun at 9:35 a.m., May 4, and 
completed at 3:15 a.m., May 5; and the inspection of the other 
car was begun at 10:15 a.m., May 6, and was completed at 12:20 


p.m., May 8. Both loads were certified to be U. S. No. 1, Size A, 


4-ounce minimum, with no soft rot. 


5. Car MDT 9134 arrived at Boston on May 10, and car NRC 
19257 arrived May 12. Respondent complained to complainant of 
the condition of the bags in both loads and also of the condition 
of the potatoes in car NRC 19257. 


6. The National Perishable Inspection Service, Inc., made an 
inspection of car NRC 19257 at 12.20 p.m., May 15. The report 
of this inspection reads, in part, as follows: 


“Equipment: Metal car. Build 7/50. Vents closed. Heavy 
building paper over floor racks. 

“Lading: 7 and 8 high. 2 to 7 wide. Lengthwise properly 
stowed load. Intact. Shifted from B to A-end of car, upper 


layers overriding 3 to 15”. 21 chafed torn and burst spilling 
bags noted in load. 


“Temp. Commodity: Top 54 deg. Bottom 50 deg. Outside 45 
deg. 

“Quality, Description, Etc.: Maine Russet Potatoes in reused 
burlap bags. Tagged: Maine Potatoes. U. S. No. 1. Shipped 
by Maine Farmers Exchange. Presque Isle, Maine. Full 
packs. Bags well tied. Stock is reasonably free from soil. 


Fairly well to well grown. Range 2 to 4” in diameter. Aver- 
age 6% grade defects, generally harvest cuts and shatter 


bruises. Fairly well to well russeted. Fairly good quality. 


“Condition: Average 1% damage by dry rot. 4 to 20, aver- 
age 12% damage by sunken discolored areas.” 


7. At complainant’s request, respondent applied for a Federal 
inspection of car NRC 19257 which was made at 1:15 p.m., May 
17, 1967. The inspection certificate reads, in part, as follows: 
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“Condition of equipment: Hatch covers closed, plugs in, 
bunkers empty. Fan lever in ‘on’ position. Paper over flcor 
racks, 


“Products inspected: Russet Potatoes in used burlap sacks, 
many reversed, showing various brands and tagged ‘Maine 
Potatoes, U. S. No. 1, 100 Ibs. net, Maine Farmers Exchange, 


Presque Isle, Maine.’ Approximately 450 sacks remaining. 


“Condition of load: Car partly unloaded, 1 to 8 layers, 1 to 
7 rows, lengthwise load. One end complete stacks to doorway, 
opposite end 3 partial, 2 complete stacks. 


“Temperature of product: Not taken. 


“Size: Generally 2 inches in diameter or 4 ounces to 24 


ounces with 40% or more 6 ounces or larger. Average 1% 
undersize. 


“Quality: Mature, fairly clean to clean, mostly fairly bright, 


some slightly dull, generally fairly well to well shaped. Grade 
defects average 3% consisting of misshapen, sunburn and 


cuts. 


“Condition: Firm. Range 6 to 22%, average 18% damage, 
including 3% serious damage by sunken discolored areas. 
Less than 1% damage by dry type Fusarium Tuber Rot. No 


soft rot. 
“Grade: Meets quality requirements but fails to grade U. S. 


No. 1, Size A, 2 inch or 4 ounce minimum only account of 
condition. 


“Remarks: Inspection and certificate restricted to incomplete 
stacks one end of car and upper 3 layers first 2 stacks op- 
posite end in that portion of load remaining at time of in- 
spection.” 


8. On May 19, respondent sent complainant the following two 
telegrams: 


“RETEL HANDLING CAR NUMBER NRC 19257 FOR 


THE ACCOUNT OF WHOM IT MAY CONCERN. THIS 
CAR OUT OF GRADE RUSSETS IN OLD TORN BUR- 
LAP BAGS WILL BE RECONDITIONED BY US AND 


CHARGED TO YOU” 


“RETEL MDT 9134 CAR OF POTATOES CONTAINING 
OLD TORN BURLAP BAGS REWORKED BY US. WE 
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ARE DEDUCTING FROM YOUR INVOICE FOR LABOR 
SHRINK AND BAGS” 


9. Complainant sent respondent an invoice on each carload for 
the purchase price of $1,200, less freight charges of $252.57, or 
a net price of $947.43. On or about June 6, 1967, respondent 
paid complainant $827.43 on car MDT 9134 and $411.31 on NRC 
19257. 


10. The formal complaint was filed August 9, 1967, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant alleged in the formal complaint that on or about 
May 5, 1967, it contracted to sell to respondent two carloads of 
Maine Russet potatoes, U. S. No. 1, 4-ounce minimum, packed in 
100-pound used burlap bags at $2.00 per cwt., delivered Boston, 
Massachusetts; that complainant shipped two carloads of potatoes 
meeting contract specifications to respondent at Boston; and that 
respondent accepted the potatoes in compliance with the contract 
but has paid only $1,238.74, leaving a balance due of $656.12. 
Complainant further alleged that respondent made no complaint 
concerning the loads prior to May 19. 


Respondent alleged in its answer that it purchased potatoes in 
new burlap bags but that the potatoes in the two loads were not 
in new bags. In addition, respondent alleged that the potatoes in 
NRC 19257 were not U. S. No. 1 grade on arrival as contracted 
for. Respondent further alleged that it informed complainant by 
telephone of these deficiencies and complainant said it would 
straighten them out; and that complainant when informed of the 
results of the May 17 inspection, “offered us differential between 
new and used bags but failed to acknowledge potatoes out of 
grade due to time lapse.” 


The evidence shows that respondent unloaded and disposed of 
the two loads of potatoes. Respondent does not contend that it 
rejected either load to complainant. Accordingly, it is concluded 
that respondent accepted both loads and that it became liable for 
the total purchase price thereof, less the damages susfained by 
respondent by reason of any breach of contract on the part of 
complainant. The burden of proving an express warranty and 
any breach thereof is on the buyer here. Hybels’ Produce v. 
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Pre-Pared Foods, 26 A.D. 91; Uniform Commercial Code, § 2- 
607 (4). 


The statement of Leo Young, respondent’s President, that the 
contract specified new burlap bags, is supported by the fact that 
respondent’s remittance to complainant on each car showed a 
deduction or differential for new bags. While respondent’s tele- 
grams of May 19 are convincing evidence that respondent regis- 
tered a complaint with complainant on the two loads prior to May 
19, they do not necessarily show that respondent was objecting to 
the shipment of the potatoes in used rather than new bags. A 
reasonable interpretation of these telegrams is that respondent 
was objecting, not to the use of used bags, but to the fact that 
some of the used bags on arrival were torn and burst as shown 
by the NPIA inspection on May 15. 


The evidence submitted by complainant includes office memo- 
randa prepared by complainant at the time of the transaction on 
May 38, showing the terms agreed upon. Under the heading 
“Size-Pack” appears “Burlap used 100.” It is our conclusion that 
respondent has not sustained the burden of proving by a pre- 
ponderance of the evidence that complainant expressly warranted 
that the potatoes would be packed in new burlap bags. 


Since the contract was on a delivered basis, the potatoes were 
required to be U.S. No. 1 grade on arrival at Boston. See section 
46.43(p) of the regulations (7 CFR 46.43(p)). The United 
States Standards for potatoes (7 CFR 51.1540 et seq.), allows for 
the U.S. No. 1 grade a total tolerance of 11 per cent, by weight, 
for potatoes which fail to meet the requirements of the grade, 
including not more than 6 per cent for potatoes having external 
defects and 5 per cent for potatoes which are damaged by in- 
ternal defects. There is no evidence as to the grade of the po- 
tatoes in NRC 19257 on May 12, the day of arrival. The only 
evidence bearing on this matter is the inspections made at ship- 
ping point and some time after arrival. The Federal-State in- 
spection at shipping point begun on May 6 and completed May 
8, shows defects averaging 4 per cent, consisting of bruising, 
sunken areas, misshapen and Fusarium Tuber Rot. The NPIA 
inspection on May 15, found external defects averaging 19 per 
cent and the Federal inspection on May 17 found external defects 
averaging 16 per cent. Taking into consideration the time when 
the shipping point inspection began and the high percentage of 
defects found on May 15 and 17, it is our opinion that the po- 
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tatoes were not U.S. No. 1 grade on or about May 12. Accord- 
ingly, it is concluded that complainant breached the contract by 
failing to deliver U.S. No. 1 potatoes. In addition, 21 bags were 
torn and burst. 


The measure of damages for breach of warranty in regard to 
accepted goods is the difference at the time and place of accept- 
ance between the value of the goods accepted and the value they 
would have had if they had been as warranted, together with 
incidental damages. J. Kallish & Sons v. Jarosz Produce, Inc., 26 
A.D. 1285; Uniform Commercial Code § 2-714. In the absence 
of better evidence,' the delivered price under the contract of $2.00 
per bag is accepted as representing the value of potatoes meeting 
contract specifications. Leo Young, Inc. v. Good Deal, 25 A.D. 
533. 


A more difficult question is the value of the potatoes accepted. 
Attached to the formal complaint is an undated statement from 
respondent to complainant showing the net invoice price of car 
NRC 19257 of $947.43, deductions of $536.12, and a net figure 
of $411.31, the amount remitted to complainant. The deductions 
are $300 for reconditioning 600 bags; $136 for 68 bags lost in 
reconditioning at $2.00 per bag; $85.12 for 1,064 new 50-pound 
bags; and $15.00 for inspection. Attached to respondent’s answer 
is a certificate of condemnation showing that 68 bags of decayed 
potatoes from car NRC 19257 were condemned and destroyed 
on May 25, 1967. Apparently, the reconditioning took place prior 
to this date. 


It is concluded that the market value of the potatoes accepted 
was $760.64, being the delivered price of $1,200, less $136, the 
delivered price of the 68 bags lost in reconditioning, $300, the 
cost of reconditioning, and $3.36, the cost of 42 new 50-pound 
bags to replace the 21 100-pound bags which were torn and 
burst. Accordingly, respondent sustained damages of $439.36, 
the difference between $1,200, the value of U.S. No. 1 potatoes, 
and $760.64, the value of the potatoes accepted. In addition, 
respondent is entitled to $15, the cost of the Federal inspection 
requested by complainant, making total damages of $454.36. 


The total net purchase price of the two carloads is $1,894.86. 
Deducting the payments made by respondent of $1,238.74 and 





1. The Federal Market News Reports issued for Boston between May 12 and May 19, con- 
tain no quotation for Maine Russet Potatoes. 
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respondent’s damages of $454.36 leaves a balance due complain- 
ant of $201.76. Respondent’s failure to pay this amount to com- 
plainant is in violation of section 2 of the act. Reparation should 
be awarded complainant in the amount of $201.76, with interest. 


ORDER 


Within 30 days of the date of this order, respondent shall pay 
to complainant, as reparation, $201.76, with interest thereon at 
the rate of 6 per cent per annum from June 1, 1967, until paid. 


Copies of this order shall be served upon the parties. 


(No. 12,097) 


A. LEVATINO AND SONS FRUIT AND PRODUCE, INC. v. JOSEPH 
BRICKMAN. PACA Docket No. 2-921. Decided October 29, 
1968. 


Petition for reconsideration—Dismissed 


As the order of September 11, 1968, is supported by the evidence and the law 
applicable thereto, respondent’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on September 11, 1968, awarding reparation 
to complainant against respondent in the amount of $237.50. 
Copies of the order were served upon the parties, and thereafter, 
a Petition for Reconsideration of the order was filed by respond- 
ent’s counsel. A Stay Order was issued by the Judicial Officer 
on September 30, 1968, pending the issuance of a further order 
in this proceeding. 


The grounds set forth in respondent’s Petition for Reconsidera- 
tion were given thorough consideration at the time of the is- 
suance of the prior order. The proceeding here was properly main- 
tained, notwithstanding respondent’s Petition in Bankruptcy. It 
is our opinion and conclusion that the order of September 11, 
1968, is supported by the evidence and the law applicable thereto. 
Respondent’s Petition for Reconsideration is hereby dismissed 
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without prior service upon complainant. The Stay Order of 
September 30, 1968, is vacated. The order of September 11, 1968, 
is reinstated, and the reparation awarded therein to complainant 
shall be paid within 30 days from the date of this order. 


Copies of this order shall be served upon the parties. 


























(No. 12,098) ) 


MICKELIAN SALES Co., INC. v. GEORGE PALMER, INCORPORATED. 
PACA Docket No. 2-798. Decided October 29, 1968. 


Agreement after arrival—Consignment authorization—Net proceeds 


Where a consignment agreement between the parties was reached after the 
peaches arrived at destination and respondent handled the produce on 
a consignment basis in a commercially reasonable manner and accounted 
to complainant and paid over the net proceeds, the complaint must be 
dismissed. 


Doty, Quinlan & Kershaw, Fresno, California, for complainant. 
Dorfman, Rudquist & Karalis, Minneapolis, Minnesota, for respondent. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


—_ 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $3,144.90 in connection 
with a shipment of peaches in interstate commerce. 


a 


A copy of the formal complaint and of the Department’s re- 
port of investigation were served upon the respondent, and re- 
spondent filed an answer denying liability. Although the amount 
involved exceeds $1,500, neither party requested an oral hearing. 
The shortened procedure provided in the rules of practice (7 
CFR 47.20) is therefore applicable. Pursuant to such procedure, 
complainant filed an opening statement and respondent filed an 
answering statement. Complainant also filed a statement in reply 
and a brief. 
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FINDINGS OF FACT 


1. Complainant, Mickelian Sales Co., Inc., is a corporation 
whose address is 242-244 Crocker-Citizens National Bank Build- 
ing, Fresno, California. 


2. Respondent, George Palmer, Incorporated, is a corporation 
whose address is 8432 York Road, Bloomington, Minnesota. At 
the time of the transaction involved herein, respondent was licens- 
ed under the act. 


3. In June of 1967, a broker, Ray Rose, operating in the area 
of Fresno, California, negotiated a contract for the sale of 1,676 
lugs of peaches by complainant to respondent. During the negotia- 
tions for this contract, Roy Wylie, general manager of com- 
plainant, acted on behalf of complainant and Dougal H. Creasey, 
respondent’s president, acted on behalf of respondent. This load 
of peaches, after an agreed adjustment in price, was paid for by 
respondent and there is no dispute concerning it between the 
parties. 


4. During the middle of July 1967, Ray Rose undertook nego- 
tiations with complainant on behalf of respondent to purchase 
an additional load of peaches. On more than one occasion prior 
to July 19, 1967, arrangements were made by Ray Rose with 
complainant for the sale of the peaches and prices were confirmed 
by complainant to Rose, and in turn by Rose to respondent. How- 
ever, due to transportation problems, shipment was not made pur- 
suant to these arrangements and respondent in each instance was 
notified accordingly. 


5. On July 19, 1967, Ray Rose on behalf of respondent again 
arranged for 1,600 lugs of peaches to be shipped by truck to re- 
spondent, f.o.b. shipping point. Complainant informed Rose of 
the prices for the peaches which totaled $5,212.00 and the cost of 
freight which amounted to $1,200. Rose did not confirm the 
prices or shipment with respondent but waited to see if the ship- 
ment would actually be made. The peaches were shipped from 
Clovis, California, on July 20, 1967, and on the evening of July 
21, 1967, Ray Rose called respondent and informed Dougal H. 
Creasey that the shipment was enroute and of the prices and 
freight. Creasey objected that the prices and freight were too 
high. 


6. On Saturday morning, July 22, 1967, Creasey attempted to 
contact complainant by telephone but there was no answer at 
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complainant’s place of business. Respondent then at 8:55 a.m. 
the same morning sent complainant the following telegram: 


“THURSDAY PEACH TRUCK ROSE CALLED LAST 
NIGHT OUT OF LINE CALL WHEN YOU OPEN.” 


Complainant did not call respondent. 


7. On Sunday evening, July 23, or early the next morning, the 
truckload of peaches arrived at respondent’s place of business. 
Respondent attempted to contact Wylie the morning of July 24, } 
but was unable to reach him. Respondent thereafter contacted | 
Ray Rose and complained again about the prices and contended | 
that the shipment was not authorized. Rose conveyed this mes- | 
sage to complainant. On the evening of July 24, Creasey suc- 
ceeded in contacting Roy Wylie by telephone at a motel in Bakers- 
field, California, and complained about the shipment. Wylie told 
Creasey that he had no information at hand about prices, and ! 
that respondent should sit tight and do nothing about the peaches 
until further instructions were received later the same evening | 
or early on Tuesday, July 25. ; 


8. On July 25, 1967, at about 10:30 a.m., respondent’s Creasey, } 
not having received any further instructions, again called Wylie 
in Bakersfield. At this time respondent was informed by Wylie 
that Wylie had been in contact with the Fresno office of com- | 
plainant, and that respondent would receive instructions concern- 
ing the peaches through Ray Rose. At approximately 11:00 a.m. 
the same morning Rose called respondent and informed Creasey 
that the peaches were to be sold for complainant’s account. 


9. At 3:09 p.m., July 25, 1967, respondent sent complainant 
the following telegram: 


“PER YOUR INSTRUCTIONS THROUGH RAY ROSE 
WE ARE HANDLING HOPPING TRUCK PEACHES FOR 
YOUR ACCOUNT.” 


10. On July 27, 1967, at 4:49 p.m. respondent sent complainant 
the following telegram: 


“TENTATIVE SALES PEACHES HOPPING TRUCK 
PRICES ALL DELIVERED RED HAVENS 88/96 85 2.50 
80/84 82 $3.25 70/72 400 $3.00 92 2.70 RED TOP & REGINA 
80’s 321 $3.25 WITH PROTECTION 70’s LGR 351 $3.50 
269 $3.25 WITH PROTECTION. SOME SALES WITH 
PROTECTION WAS NECESSARY TO GET TRUCK EM- 
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PTY AND PEACHES IN CONSUMPTION. WILL CON- 
TACT YOU SOON AS FIGURES ARE FINAL.” 


11. On August 8, 1967, at 4:58 p.m., respondent sent complain- 
ant the following telegram: 


“STILL UNABLE TO GET FIRM SALES PRICE ON POOR 
PREUSS PEACHES THAT WERE UNLOADED WITH 
PROTECTION. SHOULD HAVE IT BY AUG. 9. YOU 
HAVE PRICES ON THE FIRM SALES, AND GOVERN- 
MENT INSPECTION INFORMATION.” 


12. On August 9, 1967, at 4:33 p.m., respondent sent com- 
plainant the following telegram: 


“FINAL AVERAGE DELIVERED PRICE ON PREUSS 
PEACHES 1.84 LUG DETAILS, INSPECTION, CHECK 
VIA AIR MAIL.” 


13. Respondent’s gross proceeds from the sales of the peaches 
were $3,654.55. Allowable expenses totaled $1,427.45. Respondent 
remitted to complainant the net amount of $2,227.10. 


14. The formal complaint was filed January 22, 1968, which 
was within 9 months after the alleged cause of action herein ac- 
crued. 


CONCLUSIONS 


Complainant contends that it contracted to sell to respondent 
the truckload of peaches shipped on July 20, 1967. Respondent 
contends that it did not authorize shipment of the peaches or 
agree to purchase them. In view of the discussion which follows, 
we do not find it necessary to deal with these contentions. 


Respondent alleges that the parties entered into an agreement 
after the peaches arrived whereby the shipment would be handled 
on consignment by respondent for the account of complainant. 
Complainant contends that no such agreement was entered into. 


There are several factors which lead us to the conclusion that 
an agreement to handle on consignment was reached. Respond- 
ent’s president, Dougal H. Creasey, says that he was told in a 
telephone conversation with Roy Wylie, complainant’s general 
manager, on the morning of July 25, that respondent would re- 
ceive instructions concerning the peaches through Ray Rose. Al- 
though complainant submits no evidence on the part of Wylie as 
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to what transpired during this conversation, complainant’s presi- 
dent, Charles D. Mickelian, makes the following statement relative 
to this conversation in the informal complaint: 


“Palmer called Roy Wylie at Bakersfield July 24 or 25 and 
discussed prices of the peaches. Nothing was said about the 
peaches not being ordered. Since Wylie had no information 
about the original sales prices with him, Wylie said he would 
talk to Charles Mickelian at Fresno who would contact 
Ray Rose.” 


Although complainant maintains that neither Ray Rose nor 
anyone else was ever authorized to say that the shipment could 
be handled on consignment, the broker, Rose, agrees with re- 
spondent that Charles Mickelian, pursuant to Creasey’s conversa- 
tion with Wylie, did make such an authorization. Rose says that 
this authorization was then communicated through him to re- 
spondent. It is thus apparent that respondent and complainant 
agree that, pursuant to the conversation with Wylie, complainant 
was to communicate with respondent through Rose concerning 
the peaches. Respondent and Rose agree as to what that communi- 
cation contained, namely, an authorization to handle on consign- 
ment. 


At this point the record is clear that the telegram set forth in 
Finding of Fact 9 confirming that respondent was to handle on 
consignment was sent to complainant. Complainant alleges that 
a reply stating complainant’s unwillingness to have the shipment 
handled on a consignment basis was made to the telegram on July 
26, 1967, in the form of a telephone conversation during which 
the primary item discussed was the adjustment in price made 
on the first load of peaches shipped in June and referred to in 
Finding of Fact 3. 


Respondent denies that there was a conversation on July 26, 
relative to the peaches here in question. The record shows that 
after July 25, respondent not only dealt with the peaches on a 
consignment basis but notified complainant by telegram on three 
occasions concerning the results of sales. The first of these three 
occasions was on July 27, immediately after the alleged telephone 
conversation of the prior day. It is clear that no adverse response 
was made to these notifications. We conclude from all the evi- 
dence that respondent has established that there was an agree- 


ment between the parties to allow the peaches to be handled on 
consignment. 


Ww 
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The record reveals that respondent’s handling of the produce 
on a consignment basis was done in a commercially reasonable 
manner, and that respondent accurately accounted to complainant 
and paid over the net proceeds. The complaint must therefore 


be dismissed. 


ORDER 
The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 12,099) 


In re E. J. HARRISON & SON, INCORPORATED. PACA Docket No. 
2-646. Decided October 30, 1968. 


Misbranding of grade—Potatoes—Suspension of license 


The actions of respondent in shipping in interstate commerce potatoes that 
were misbranded as to grade and quality constitute willful, repeated and 
flagrant violations of the act for which its license under the act is 


suspended for a period of 60 days. 


Thomas J. Donnelly for complainant. 
Quinton G. Nottingham, Eastville, Va., for respondent. 
John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), instituted 
by a complaint filed October 18, 1967, by the Acting Director, 
Fruit and Vegetable Division, Consumer and Marketing Service, 
United States Department of Agriculture. It is alleged in the com- 
plaint that on or about July 10 and 11, 1967, respondent mis- 
represented by mark, stencil, label, statement or deed the grade 
and quality of 6 lots of potatoes sold and shipped by respondent 
in interstate commerce or in contemplation thereof in that the 
sacks containing the potatoes were marked “‘U. S. No. 1” when in 
fact the potatoes failed to meet the requirements for the U. S. No. 
1 grade at time of shipment. It is further alleged in the com- 
plaint that these “misbradings” constituted willful, repeated and 
flagrant violations of section 2(5) of the act (7 U.S.C. 499b(5) ). 
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On October 19, 1967, respondent filed an answer in which it 
denied the allegations of the complaint. 

An oral hearing was held May 8, 1968, at Cape Charles, Vir- 
ginia, before John Curry, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture. At the 
hearing, respondent was represented by Quinton G. Nottingham, 
Attorney at Law, Eastville, Virginia, and complainant was repre- 
sented by Thomas J. Donnelly, Office of the General Counsel, 
United States Department of Agriculture. After the hearing the 
parties filed briefs. On September 30, 1968, the hearing examiner 
filed a report containing proposed findings of fact and con- 
clusions and recommending that respondent be found to have 
violated the act as charged and that respondent’s license under 


the act be suspended for a period of 75 days. No exceptions were 
filed to the hearing examiner’s report. 


FINDINGS OF FACT 


1. Respondent, E. J. Harrison & Son, Incorporated, is a cor- 
poration organized and existing under the law of the State of 
Virginia whose address is Capeville, Virginia. 


2. Pursuant to the licensing provisions of the act license No. 
661804 was issued to respondent January 20, 1966. This license 
has been renewed annually and is presently in effect. 


8. On or about July 10 and 11, 1967, respondent misrepresented 
by mark, stencil, label, statement or deed the grade and quality 
of 6 lots of potatoes shipped, sold or offered to be sold in inter- 
state commerce, or in contemplation of interstate commerce, in 
that the sacks containing the potatoes were marked “U. S. No. 1” 
when in fact the potatoes at the time of shipment or sale by re- 
spondent in interstate commerce or in contemplation thereof fail- 
ed to meet the requirements for U. 8. No. 1 grade as provided in 
the United States Standards for Potatoes (7 CFR 51.1540 et seq.). 
The description of each lot, the inspection certificate covering 
each lot and the results of each inspection are as follows: 


Inspection 
Certificate 
Description of lot No. Inspection Results 
2520—10 lb. bags F-59989 Approx. 85% U.S. No. 1 Quality, Size 


A, with defects ranging from 5 to 
24%, average 16% 

3500—10 Ib. bags F-59991 90% U.S. No. 1 Quality, Size A, with 
defects ranging from 4 to 48%, 
average 10% 


. = oe 
—————— ET ee ee ~ 
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Inspection 
Certificate 
Description of lot No. Inspection Results 
2000—20 lb. bags F-59998 93% U.S. No. 1 Quality, Size A, 
with defects ranging from 2 to 26%, 
average 7% 
750—20 lb. bags F-59999 85% U.S. No. 1 Quality, Size A, 


with defects ranging from 4 to 20%, 
average 15% 

820—50 lb. bags ” 86% U.S. No. 1 Quality, Size A, 
with defects ranging from 12 to 16%, 
average 14% 

875—20 Ib. bags F-59997 85% U.S. No. 1 Quality, Size A, 


with defects ranging from 3 to 20%, 
average 15% 

4. During the process of each inspection made at shipping 
point, as set forth in Finding of Fact 3, the inspector notified 
respondent that the potatoes covered by such inspection were 
misbranded. Respondent sold and shipped or permitted the ship- 
ment of these misbranded potatoes in interstate commerce. 


5. By notice in writing on or about July 13, 1967, respondent 
was informed that the sale or shipment of misbranded potatoes 
in interstate commerce was a violation of the act and was af- 
forded the opportunity to demonstrate or achieve compliance 
with all lawful requirements relating to the transactions set 
forth in the Findings of Fact. Respondent has failed to do so. 


CONCLUSIONS 


The record indicates that with respect to each of the lots in- 
volved in this proceeding the potatoes were packed in bags marked 
“U. S. No. 1,” were sold and shipped by respondent in interstate 
commerce or in contemplation thereof, and were not at the time 
of shipment U. S. No. 1 grade. Respondent contests this con- 
clusion. Its witness, Ear] James Harrison, Sr., who has long ex- 
perience in the potato business, stated that “I know they were 
U. S. 1’s.” Also, respondent contends that potatoes coming from 
the same field as those involved herein graded U. S. No. 1 at 
another packing shed. 


The Federal-State inspector, utilizing proper procedures, found 
that the 6 lots of potatoes involved did not meet the requirements 
of the U. S. No. 1 grade as evidenced by the inspection certificates 
covering each lot. (See Finding of Fact 3.) Section 14 of the act 
(7 U.S.C. 499n) and section 203(h) of the Agricultural Market- 
ing Act of 1946 (7 U.S.C. 1622(h)) both provide that such cer- 








1342 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 27 A.D. 1339 


tificates shall be received “. . . as prima-facie evidence of the 
truth of the statements therein contained.” Further, the testi- 
mony of the inspector and his supervisor, who has long experience 
in potato grading, and the inspector’s work notes corroborate the 
results found on such certificates. 


The grading of potatoes similar to those involved herein at 
another packing shed is of little or no probative value or as- 
sistance to respondent. The record indicates that respondent’s 
potatoes could have probably graded U. S. No. 1 if the grader had 
been slowed and a greater number of potatoes culled out in the 
packing process. Nor do we have any indication in the record as 
to the percentage of culls or pick-outs experienced at the two 
packing sheds. In addition, the opinion testimony of respondent’s 
witness does not overcome the evidence introduced by complainant 
on the issue of the grade of the potatoes involved. This is especial- 
ly so as the hearing examiner, who was in the position to observe 
the demeanor of respondent’s witness, also so concluded. See, 
e.g., Great Western Food Distributors v. Brannan, 201 F.2d 476, 
479 (7th Cir. 1953) ; Ohio Associated Tel. Co. v. National Labor 
Relations Board, 192 F.2d 664, 668 (6th Cir. 1951); In re Boone 
Livestock Company, Inc., 27 A.D. 475 (1968).! 


By reason of the foregoing, it is concluded that respondent 
violated section 2(5) of the act as charged. See, e.g., In re Harris- 
burg Daily Market, Inc., 20 A.D. 955 (1961), affirmed 309 F.2d 
646 (D.C. Cir. 1962), cert. denied 372 U. S. 976 (1963); In re 
Rocky Ford Onion Grs. Co-op Assn., 27 A.D. 542 (1968). Also, 
such violations were willful, flagrant and repeated. Cf. Goodman 
v. Benson, 286 F.2d 896, 900 (7th Cir. 1961); Eastern Produce 
Co., Inc. v. Benson, 278 F.2d 606 (3d Cir. 1960); In re Harris- 
burg Daily Market, Inc., supra. The inspector notified respondent 
that the potatoes involved were misbranded. After making only a 
slight effort to correct the misbranding as to one lot, respondent 
shipped the potatoes involved without obliterating the markings 
on the bags or resorting the potatoes. Respondent’s license under 
the act should be suspended for the violations found herein. How- 
ever, the period of suspension recommended by the hearing ex- 
aminer appears excessive under the circumstances. Respondent’s 
license should be suspended for a period of 60 days. 


1. In this connection, the examiner also gave little weight to the testimony of respondent's 
witnesses with respect to a request for reinspection. Also, such testimony conflicts with the 
testimony of the inspector’s supervisor. In any event, it does not appear that respondent re- 
quested an appeal inspection of the potatoes involved. 


SOR A 


“ 
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All contentions of the parties presented for the record have 
been considered and, whether or not specifically mentioned here- 
in, any suggestions, requests, etc., inconsistent with this decision 
are denied. 


ORDER 


Effective on the 30th day after the date hereof, respondent’s 
license under the act is suspended for a period of 60 days. 


Copies hereof shall be served upon the parties. 


(No. 12,100) 


ANTHONY GAGLIANO & Co., INC. v. ANTHONY JENNARO. PACA 
Docket No. 2-768. Decided October 30, 1968. 


Jurisdiction—Timeliness of complaint—Account stated— 
Allocation of payment 


Where complaint not timely filed as to some transactions involved and com- 
plainant failed to establish an “account stated” between the parties, 
reparation awarded only on transactions over which we have jurisdiction 
with prior payments by respondent allocated to transactions where 
jurisdiction is lacking. 


LeRoy W. Gudgeon, Chicago, Illinois, for complainant. 
Respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on March 17, 1967, and the 
formal complaint was filed on August 31, 1967. Complainant 
seeks an award of reparation against respondent in the sum of 
$5,804.85 in connection with transactions involving various lots 
of fruits and vegetables in interstate commerce between Novem- 
ber 1, 1965, and October 31, 1966. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, who filed an answer there- 
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to, denying that the full amount requested in the formal com- 
plaint was due complainant. 


Although the amount claimed as damages in the formal com- 
plaint exceeds $1,500, the parties waived oral hearing. Accord- 
ingly, the shortened procedure provided in section 47.20 of the 
rules of practice (7 CFR 47.20) is applicable. Pursuant to this 
procedure, complainant filed an opening statement. Respondent 
was given the opportunity but did not file an answering state- 
ment. Each party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Anthony Gagliano & Co., Inc., is a corporation 
whose address is 328 North Broadway, Milwaukee, Wisconsin. 


2. Respondent Anthony Jennaro is an individual whose ad- 
dress is 1058 North 124th Street, Milwaukee, Wisconsin. At the 
time of the transactions involved herein and taking place between 
November 1, 1965, and May 17, 1966, respondent was not licensed 
but was subject to license under the Act. Upon the application of 
respondent, and after payment of accrued fees by him, a license 
was issued to respondent Anthony Jennaro, an individual, on 
May 17, 1966. 


8. Between November 1, 1965, and October 31, 1966, respondent 
purchased and received from complainant’s assignor, Anthony J. 
Gagliano, Milwaukee, Wisconsin, in interstate commerce, various 
lots of fruits and vegetables, at agreed contract prices totaling 
$13,795.83.! 


4. Respondent has paid complainant or its assignor $7,975.96 
in connection with the transactions involved herein, leaving an 
unpaid balance of $5,819.87. 


5. An informal complaint was filed on March 17, 1967, which 
was within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


Complainant, in its verified complaint, alleges that the sales 
involved herein were made to respondent Anthony J. Jennaro, an 
individual, and offers, as partial proof of the total amount claim- 
ed, photostatic copies of the ledger sheets of this account. Re- 
“7. Complainant, in the formal complaint, alleges that the total of the contract prices of 
the various lots of fruits and vegetables involved herein is $13,780.81. However, our calcula- 


tions indicate that complainant erred in its figures, and that the proper total should be 
$13,795.83, based upon the record before us. 





——EEeE— 
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spondent, in his unverified answer, admits that some of the sales 
described in the complaint were made to him, but alleges that 
other of the sales included therein were made to Anton Jennaro, 
Inc., a corporation. Respondent further alleges in his answer that 
the amounts claimed by complainant in connection with certain 
of the transactions involved herein are inaccurate and do not 
agree with the amounts on the invoices which complainant’s as- 
signor gave him. Complainant in its opening statement, signed 
by Anthony Gagliano, who is both the assignor and president of 
the corporate assignee, denies that any of these sales were made 
to Anton Jennaro, Inc., and avers that all transactions were had 
with respondent. The accuracy of the figures appearing on the 
invoices rendered to respondent in connection with the transac- 
tions involved herein are also affirmed by complainant in its 
opening statement. 


Respondent does not identify those sales in which he partici- 
pated with complainant’s assignee, as opposed to those which he 
alleges are chargeable to Anton Jennaro Inc. In addition, re- 
spondent fails to identify those transactions in which he claims a 
variance in the invoices he holds, as compared with those sub- 
mitted herein by complainant, and fails also to show the nature 
and extent of such variance. However, even if this were not so, 
there would still remain the matter of proof, for respondent has 
submitted no evidence whatever in this proceeding in support of 
the allegations contained in his answer. Complainant has the 
burden of proving the allegations of its complaint, and in view 
of the evidence submitted by it, and in the absence of evidence 
by respondent in rebuttal, we are of the opinion that complainant 
has sustained its burden of proof. We conclude, therefore, that 
the evidence supports a finding that respondent purchased and 
received from complainant’s assignor various lots of fruits and 
vegetables for prices totaling $13,795.83, for which respondent 
has made part payment in the amount of $7,975.96, leaving an 
unpaid balance of $5,819.87. 


The next issue for decision, as correctly stated by complainant 
in its brief, is “whether or not, under the Perishable Agricultural 
Commodities Act, the respondent can be held liable to the com- 
plainant for those amounts on sales occurring prior to June 17, 
1966.” Complainant’s reference here is to the jurisdictional re- 
quirements set forth in section 6 of the act, that a complaint in a 
reparation proceeding under the act must be filed within 9 months 
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after the cause of action accrued. (7 U.S.C. 499f; Maggio Bros. 
Los Angeles, Inc. v. J. B. Ruth Sales Corp., 15 A.D. 1263 (1956) ). 


The evidence shows that the transactions herein took place be- 
tween November 1, 1965, and October 31, 1966. An informal com- 
plaint was filed on March 17, 1967. This would mean that the 
complaint as to those transactions taking place between the 
parties from June 7, 1966, to October 31, 1966, would clearly be 
timely. See section 46.2(aa) of the regulations, 7 CFR 46.2(aa). 
However, it is not so clear that the complaint as to those trans- 
actions taking place between the parties during the time of 
November 1, 1965, to June 7, 1966, was timely. Complainant 
argues in its brief, however, that the matter is settled in favor of 
the complaint being timely as to all transactions, since the facts 
in the record establish an “account stated” between the parties. 
In this connection complainant quotes from Pure Torpedo Corp. 
v. Nation, 327 Ill. App. 28 (1945), as follows: 


“... An account stated is an agreement between two parties 
which constitutes a new and binding determination of the 
balance due or indebtedness arising out of previous transac- 
tions of a monetary character.” 


Complainant further argues in its brief that respondent had the 
fina] statement, as well as the preceding statements of complain- 
ant, and did not at that time or those times reject or deny the 
correctness of the amount shown therein. Complainant therefore 
urges the conclusion that respondent’s silence constitutes an as- 
sent to each of the statements allegedly rendered, so that its cause 
of action herein runs and is to be computed from the date of the 
rendition of the last statement, as an “account stated,” and not 
from the various dates upon which the sales were made. 


We cannot agree that the circumstances here constitute an ac- 
count stated between the parties, for necessary elements are miss- 
ing or have not been established. For example, there is no evi- 
dence to show that the parties struck a balance, or reached an 
agreement, regarding the amount due from respondent. Hamilton 
v. Miller, 217 Miss. 316, 64 So. 2d 147 (1953). Complainant con- 
tends that the agreed balance was that figure contained in each 
of its statements to respondent in connection with the open ac- 
count, and that respondent, failing to dissent thereto, was thus 
bound by his silence. In reviewing the record, however, we fail 

* to find evidence showing that any statement or statements were 
actually rendered to respondent. It has been held, as respects an 
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account stated, that an account is “rendered” when it is presented, 
Yarbrough et al. v. Armour & Co., 31 Ala. App. 287, 15 So. 2d. 
281 (1943), with authority to the effect that an account is not 
stated in the absence of a rendition thereof to the party to be 
charged. 1 CJS, Accounts Stated, §19. Since complainant has fail- 
ed to establish the rendition of the account claimed herein, it 
follows that no question arises as to respondent’s alleged silence 
in connection with the matter. We conclude, therefore, that upon 
the record before us no account stated is established in this case.” 


The total of the purchase prices of the lots of produce involved 
herein is $13,795.83. Of this amount, $11,359.07 represents the 
total of the contract prices of the produce sold to and received 
by respondent from complainant between November 1, 1965, and 
June 7, 1966. As to these transactions, complainant has failed to 
show that a timely complaint was filed, so that our jurisdiction 
as to them is not established. However, as to these transactions, 
we may allocate the total of the payments already made by re- 
spondent, $7,975.96, to that amount over which we have no juris- 
diction. Dow-Jenkins v. Flavor Ripe Bananas, 14 A.D. 977 (1955). 
The total of the contract prices for the produce sold between June 
7 and October 31, 1966, for which the complaint was timely filed 
and over which we have jurisdiction, is $2,436.76. Respondent’s 
failure to pay this sum to complainant is in violation of section 
2 of the act, for which reparation should be awarded, with inter- 
est. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,436.76, with interest there- 
on at the rate of 6 percent per annum from July 1, 1966, until 


paid. 


Copies of this order shall be served upon the parties. 


2. Even if we were to find an account stated, as urged by complainant, we are doubtful 
that our jurisdiction would extend to a cause of action arising therefrom. 
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ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—ON MOTION OF COMPLAINANT 


(No. 12,101) 


STEINBERG Bros. COMPANY v. SWEENEY PRODUCE Co., INC. PACA 
Docket No. 2-907. Order issued October 11, 1968. 


(No. 12,102) 


C. L. PATTILLO Co. v. THE ISAACSON Co., INC. PACA Docket No. 
2-908. Order issued October 11, 1968. 


DISMISSAL—ON MOTION OF PARTIES 
) 
(No. 12,103) 


THE ISAACSON Co., INC. v. STEINBERG BROS. COMPANY. PACA 
Docket No. 2-905. Order issued October 11, 1968. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 12,104) 


TRANKINA, HATANAKA & OTA v. S. & S. TOMATO DISTRIBUTORS, 
Inc. PACA Docket No, 2-820. Order issued October 23, 1968. 


REPARATION AWARDED—ADMISSION OF LIABILITY | 


(No. 12,105) 


MAGIC VALLEY PRODUCE, INC. v. TRI-CITY PRODUCE, INC. PACA 
Docket No. 2-1061. Reparation of $825 with 6 percent inter- 


est from April 1, 1968, awarded complainant against re- 
spondent in order issued October 4, 1968. 








MISCELLANEOUS 
Cite as 27 A.D. 1349 


(No. 12,106) 


W. W. SHipMAN & SON v. Tri-City Propuce, INc. PACA Docket 
No. 2-1062. Reparation of $2,080.95 with 6 percent interest 
from May 1, 1968, awarded complainant against respondent 
in order issued October 4, 1968. 


REPARATION AWARDED—DEFAULT ORDER 


(No. 12,107) 


EATON FRUIT COMPANY, INC. v. BEN BABE SHARGAA. PACA Doc- 
ket No. 2-1067. Reparation of $769.50 with 6 percent interest 


from May 1, 1968, awarded complainant against respondent 
in order issued October 1, 1968. 


(No. 12,108) 


FARMERS SALES, INC. v. BONANZA Propuce, INc. PACA Docket 
No. 2-1052. Reparation of $2,372.50 with 6 percent interest 


from June 1, 1968, awarded complainant against respondent 
in order issued October 1, 1968. 


(No. 12,109) 


j HIDALGO PRODUCE COMPANY v. ZIMEL FARMS OF TEXAS. PACA 
Docket No. 2-1069. Reparation of $9,101.65 with 6 percent 
interest from June 1, 1968, awarded complainant against re- 
spondent in order issued October 1, 1968. 


(No. 12,110) 


ALVIN J. TRAUTMANN v. TRI-CiTy PropucE, INc. PACA Docket 
' No. 2-1044. Reparation of $457.10 with 6 percent interest 
from August 1, 1967, awarded complainant against respond- 


ent in order issued October 1, 1968. 
(No. 12,111) 


Nova SCOTIA BLUEBERRY EXPORTERS v. SOUTHEASTERN PASTRY 
Corp. PACA Docket No. 2-1070. Reparation of $1,972.60 with 


6 percent interest from November 1, 1967, awarded com- 
plainant against respondent in order issued October 4, 1968. 
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(No. 12,112) 





Cook PRODUCE, INC. v. BEN BABE SHARGAA. PACA Docket No. 
2-1072. Reparation of $1,568 with 6 percent interest from 


April 1, 1968, awarded complainant against respondent in 
order issued October 15, 1968. 


(No. 12,113) 





AL HARRISON COMPANY DISTRIBUTORS v. BUDDY TILLMAN. PACA 
Docket No. 2-1074. Reparation of $271.04 with 6 percent in- 
terest from May 1, 1968, awarded complainant against re- 

spondent in order issued October 15, 1968. 


(No. 12,114) 





AL HARRISON COMPANY DISTRIBUTORS v. ED NAHAS & Sons, INC. 
PACA Docket No. 2-1078. Reparation of $160.57 with 6 per- 


cent interest from June 1, 1968, awarded complainant against 
respondent in order issued October 22, 1968. 


(No. 12,115) 


GRESSINGER & SONS v. MOORE & REESE PRODUCE Co., INC. PACA 
Docket No. 2-1081. Reparation of $8,287.95 with 6 percent 
interest from February 1, 1968, awarded complainant against 
respondent in order issued October 23, 1968. 

f 


(No. 12,116) 


HAROLD H. KASTNER COMPANY v. APPALACHIAN PRODUCE, INC. 
PACA Docket No. 2-1077. Reparation of $1,155.75 with 6 
percent interest from May 1, 1968, awarded complainant 


against respondent in order issued October 23, 1968. 
(No. 12,117) 


JACKEL FARMS & COLD STORAGE v. MID STATE PRODUCE Co., INC. / 
PACA Docket No. 2-1080. Reparation of $2,148.90 with 6 } 
percent interest from January 1, 1968, awarded complainant 

against respondent in order issued October 23, 1968. 
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Cite as 27 A.D. 1351 


(No. 12,118) 


TWIN PACKING COMPANY v. SAUER & CRAVEN, INC. PACA Doc- 
ket No. 2-1076. Reparation of $1,974.70 with 6 percent inter- 


est from May 1, 1968, awarded complainant against re- 
spondent in order issued October 23, 1968. 


(No. 12,119) 


FLOYD O. KYTE, INC. v. JOHN MARTINO. PACA Docket No. 2- 
1082. Reparation of $1,120.85 with 6 percent interest from 
June 1, 1967, and reparation of $614.30 with 6 percent in- 


terest from May 1, 1968, awarded complainant against re- 
spondent in order issued October 31, 1968. 
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